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om0 = [The] Rekigious Endowments Act, 186&6

the suceessive sessions aﬁoresmd both Honses abree in making any modificationin. the rufe or reguhw ‘

tion or both Housts agree that the rule or.regulation-shouldnot be made, the rule or regulation shak’
thereafter have effect onty in sueh modiﬁectfm m-or be-of no effect, as the case may be; so, however, that
any such modification or annulment shal¥ be w1thom pr:e}udwce to the validity of anything previous}y
done under that rule or regulation,} '

[a] Inserted by Delegated Legislation Provisions (Ainendmem);\ct (4 of 19806), S. 2, Sch. (15-5-86).

[THE} RELIGIOUS ENDOWMENTS ACT, 1863

(ACT20OF 1863) .
[The text of the Act printed here is as on 31-7-1998.]
: _ CONTENTS
PREAMBLE 12. On appointment of Committee Board and
SECTIONS Jocal agents to transfer property.
1. (Repealed.) . Termination of powers and responsibilities

of Board and Agents.

2. Interpretation-ciause. .
b Commencement of powers of Committee.

“Civil Court” and “Court”. . -13. Duty of trustee, etc., as to accounts; and of
3. Government to make spécial provision re- committee.
specting mosques, etc. 14. Persons interested may singly sue in case of
4. Transfer to trustees, etc., of trust property breach of trust, etc.
in charge of Revenue Board. Powers of Civil Court.
Cessation of Board’s powers as to such prop- 15. Nature of interest entitling person to sue.
erty. . 16. Reference to arbitrators.
5. Procedure in case of dispute as to right of Act 10 of 1940 applied.
. succession to vacated trusteeship. 17. Reference under Act 10 of 1940.
* Powers of managers appointed by Court.  18. Application for leave to institute suits.
6. Rights, etc., of trustees to-whom property is Costs. :
. transferred under Section 4. . 19. Court may require accounts of trust to be '
7. Appointment of Committees. : filed.

8. Qualifications of member of Committee. 20- Proceedings for_criminal breach of trust.
Ascertaining wishes of persons interested.  21. Cases in which endowments are partly for
religious and partly for secular purposes.
22. Government not to hold charge hence-forth
of property for support of any mosque, tem-

9. Tenure of office.
Removal.

10. Vacancies to be filled.

ple, etc.”
Procedure. ' ’ 23. Effect of Act in respect of Repulations
When Court may fill vacancy. therein mentioned, and of buildings of an-
1i. No member of Committee to be also’ trus- tiquity, etc.
tee, etc., of mosque, etc. 24. (Repealed.)

STATEMENT OF OBJECTS AND REASONS

“It has long been the avowed policy of the Government of Indidi to divest itself of all the direct concern with the
management of religious endowments, but the obligations imposed on its Officers by law in the Presidencies of Bengal
and Madras present difficulties which have hitherto as far as reguds :hose Presidencies prevented the full accomplishment
of this purpose.

The subject has given risc to much correspondence to which itis not riecessury more particularly (o advert. It may

_suffice tostate that the Secretary of State in his Despatch dated the 16th July, 1860, reviewing the more recent proceedings

of the Government of India relative to “the repeal of those provisions of the Bengal and Madras Codes by which the
general superintendence of the endowments for the support of Mosques and Temples is vested in the Revenue Officers of

- Government, expressed an opinion “that all that is requisite is an Act on the principle of Act No. X of 1840 in regard to the

Temple of Juggernath, repealing the existing enactiments on the subject, and transferring the entire superintendence of the
institutions to their respective Trustées, provision being made for an appeal by suit in the ordinary way to-the estabhished-
Courts of Justice in all disputes relating to- the appointment and succession to the management of Hindu and Mahomedan
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. 'xelmous institutions, and to the control and application of their funds.™ ' ’ o
Previous to this expression of opinion by the Secretary of State, a Bill had been brought into. the Legislative

i . _C.ounm_i early in 1860, simply repealing Regulation XIX, 1810 of the Bengal Code, and Regulation V1, 1817 of the
) Madras Code, and reserving the jurisdiction now exercised or which but for those Regulations might have been exercised
"y by Courts of fustice, in enforcing the due execution or administration-of any trust or esdowment, and in securing the due

appointment or succession to the mianagement thereof.

To this proposed measure two objections have been made. First, that by repeal of the Regulations bave cited, the

- . Government is relieved of all concern in the management, not only of all religious endowments, but also of other trusts not

v . of a religious character, which those Regulations impose on it, and which is not desirable that it should be relieved of.
' . Second, that a sudden and abrupt relinquishment by Government of the guardianship of the property of religious and
charitable endowments which it has so long managed on behalf of the public, without making due provision for their

g . future management, would be unjust.
. ) Concurring inthese objections [ have endeavoured to frame this Bill so as to carry out the object proposed by the
Secretary of State, withoutinterfering with the provisions of the existing law so far as they define the duty of Government
. . and its officers in respect to public property not connected with religious endowments, and at the same time to provide for
v " thedue supervision of religious.endowments which ave now managed by the Government and its officers, but from which
they-will henceforth be disconnected.”—Caicutta Gazette, 1862, p. 753.
ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION
—Short title given by Act 14 of 1897. '
—Adapted by A.O., 1937; A.C.A.O., 1948.
) —Amended by Acts 12 of 11891; 21 of 1925; 10 of 1940; 20 of 1983.
T —Amended in West Bengal by Beng. Act 13 of 1934.
—Amended in Uttar Pradesh by U.P. Act 29 of 1951.
.—Extended by Regn. 6 of 1963. - '
—Extended to Kanara by Bom. Act 7 of 1865.
T —Extended in Madhya Pradeslt by M. P. Act 12 of 1950.
: —Extended in Tamil Nadu by T. N. Act 35 of 1949.
) : "—Application of the Act restricted by Acts 13 of 1943; 36 of 1955; )
i AP Act 170f1966; : e F
£ . Bih. Acts 8 of 1948; 17 of 1949 I of 1951
' ) T. N. Acts 19 of 1951; 22 of 1959;.
) U. P. Act 16 of 1939.
L —Repealed in part by Acts 7 of 1870; 14 of 1870; 16 of {§74; 10 of 191429 of 1954.
) . —Repealed in—
b A.P by A. PAcIsZOofI979 30 of 1987.
) Bombay by Bom. Acts 29 of 1950; 6 of 1960; ,
(N . Tamil Naduby T. N. Acts-1 of 1925; 2 of 1927.

U. P Act 28 of 1971.
‘ : COGNATE ACTS AND PROVISIONS
Chantdble and Religiotis Trusts Act, 16 of 1924.

2 ‘Kazis Act, 12 of 1880.
3. Mussalman WakF Act, 42 of 1923.

4. Mussalman Wakf Validating Act, §of 1913,
5. Mussalman. Wakf Validating Act, 32 of 1930).
) 6. Religious Society Act, I of 1880.
N . 7. Wakf Act, 28 of 1954.
© [THE] RELIGIOUS ENDOWMENTS ACT, 1863
' (ACT 20 OF 1863)°
[10th March, 1863]

An Act to enable the Government to divest itself of the management of Religious Endowments.

Preamble _
{ WHEREAS it is expedient to relieve the Boards of Revenue, and the local Agents, in the Presi-
' dency of Fort William in Bengal, and the Presidency of Fort Saint George, from the duties imposed on
L : ' . :

PREAMBLE — SYNOPSIS

I ——— ~~h‘i_0b4ﬂd_&nMM Act.
2. Applicability of the Act.
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tbem by regulanon XIX, 18]0 of the Bengal Code (tor the ‘due appropriation. of rent (md«produce ol
lands granted fer the-support of Mosques, Hindu Femples, Colleges and other purposes; for the mainte-
nance and repair of Bridges, Sarais, Kattras and-other public bmfdmgs and for the custody and disposal
of Nazul Property or Escheats) and RegulationV1k, 1817, of the Madras Code (for the due appropriation
of the rents and produce of fands.granted for the support of Mosques, Hindu Temples and Colléges or

: other pubhc pux poses for the mamtenance and repair of Bndgec Chov tries, or \/hdﬁl’ﬂmﬁ and otHer -

e,

Wi

o

supenntendence of Idnds gramed for:the suppon of mosques or Hmdu temples and for other rehglous
uses; the appropriation of endowments made for the maintenance of such religious establishments; the
repair and preservation of bmldlnos connected therewith, and the appointment of trusiees or manages
thereof of ihvolve any connexion with the manag'cmem of such religious estabhshments bk * *] Jtig
enacted as follows :—

4] Short title was given by the Indian Short Titles Act 1897 (14 of . 1897)

The Act as been extended to Kanara by the Rellﬂlouc Endowments (Extension to' Kamra) Act, 1865 (Bom. Tol+

1865).
It has been declared, by notification under S. 3(a) of the Scheduled DI\[I’!L\\ Act, 1874 (14 of 1874), Io be in force .

n the fo}}owmv Schiedule District namely : z
The Districts of Hazaribabh. Lohardaga tnow the Ranchi) Dx\ See Gazette of India. 881 Pr.1p. 504

trict, see Caleutta Gazeue, 1899, Pu. 1, p. 44), and Manbhum . e .

and Pargana Dhalbhum and the Kolhan in the District of

Singhbhum (Bihar State) .
The Scheduled portion of the

M"Zfﬁlp}lr'lehjwl Ni P) Ditio 1879 Pr.1.p. 383

Jaunsar Bawar (U. P) Ditto * 1879, Pt I, p. 382

Preamble (contd.) _
1. Object and effect of the Act.

(1) The object of the Act is to replace certain
provisions of the two rcgulations referred to in the Act
50 as to relieve the Boards of Revenue and Local
agents from the duties imposed on them by those
Regulations. AIR 1932 Oudh 152 (153, 154) (FB) **

AIR 1934 Cql 328 (334) (DB).

(2) The superintending authority over religious
endowments exercised by the old rulers of the country
passed to the British Government and Madras Regu-
lation VI merely defined the manner in which that
power was thenceforth to be exercised. (1873-74) 1
Ind App 209-(228, 234) (PC).

3) The effect of the Act was to divest the Govern-

ment of the rights of control and supervision over all

religious institutions till then managed through their
Revenue Commissioners, and to entrust them to tem-
ple Committees Appoinlcd under the Act. AIR 1935
Bom 371(372) (DB) ** AIR 1930 Mad 292(294)

{(DB). (Where Regulation 7 of 1817 applied or where’

trustee was appointed by the Government or one of its
officers or such appaintment was subject to its ap-
proval the powers were transferred to temple commit-
tees. In other cases the proeprty which.is subject of.
endowment reverted to legally entitled trustee and the
Revenue Board was divested of all control.)

(4) This Act, is was held, dealt only with the

‘management of the properties of Religious Endow-

ments and, didnot stand in the way of their acquisition

‘. underthe provisions of the U.P. Abolition of Zamindari

and'Land Reforms Act. AIR 1952 SC 252(313).

(5) The Preamble 1o the Act no doubt refers to
existing mosques. Hindu temples or other religious
institutions. But that limitation cannot be imported

into any section of the Act when it is quite clear from

its general lanouaoe that its application was-not in-
tended to be restricted-in that manner. AIR 1959 All
612(613) (DB). (Sections 13, 14 and 18 do not restrig}
themselves to existing endowments. Hence applica-
tions under those sections are maintainable even
where the endowment in question came intoexistence
after this Act was passed.)
2. Applicability of the Act.

(1) Except Section 22 which applies-to whole of
British India. Act XX of 1863 is not in force in the
Central provinces. (1890) 3 CPLR 11(12).

(2) Section 4 of the Madras Hindu Religious
Endowments Actrepealed the Religious Endowments
Actof 1863 and the Madrds Endowments and Escheat

Regulation 7 of 1817inso farasthey applied to Hindu

Religious Endowments in the Province of Madras.
AIR 1952 Mad 650(655). )

_(3) Act is applicable to the Punjab as Bqngal
Regulation XIX of 1810 was extended to Punjab by

>

“Rules and Orders. 1900 Pun Re No. 95 p- 386(389)

(DB).

(4) ‘Al endowments which were affected by

Regulation X1X of 1810 whether they came under the
Board of Revenue or not falkwithin the purviewof Act
XX of 1863. (1907) 34 Cal 587(594Y (DB). .

(5) The act applies even to rellglous memunon\

et



o

~

* ference: y discipline — Mahanth oifting property to

{The] Religious 'Endowmelits Act, 1863 ' » {Pre‘NZ]. 175 Il

' The Scheduldd Districts in Gdnjam {Orissa) and V|7agapatnam L o S
Ditto 1898, PI.. I,p.870 -

(A:P)... . ’
Assam (except lhe North Lushal HI“S now known as: \/Ilzo Ditto {897, Pt. I, p. 299.
_ district and forming Union Territory of Mizoram _—
"It has been extended by notifications under S. 5 of the last mentioned Act to the following Scheduled Districts, hamely:--
Kumaon and Garhwal (U. P.) See Gazette of India 1876, Pt. I, p. 605
“The Tarai of the Province of Agra (U | . Ditto 1877, Pt. I, p. 505~

Ajmer and Merwara (Rajasthan) - Dite . 1877, Pt 1, p. 603

Thc ‘Act has been extended o the States merged in Ihe State of—
“Madhya Pradesh : see M. P. Act 12 of 1950, S. 3 (3:4-1950);

Tamil Nadu : see T. N. Act 25 of 1949, S. 3 (1-1-1950). .
It has been extended to the- Umon Territory of Dadra and_ Nd"ar 1taveli by Regulatlon () of 1963 (1-7- 1965)

-

The Act does not-apply to—"
(a) any wakf to which the Wakf Act, 1954 (29 of 1954) applies : see S. 69 of that Act;
(b) any wakf in the State of Bihar : see Bih. Act 8 of 1948, S. ‘4()) (1-4-1948);
(c) any wakf in the S[m; of Utrar Pradesh—See U. P. Act 16 of 1960, S. 60 (3-9-1960);
(d) any Hindu'religiaus trust in the State of Bihar : see Bih. Act 1 of 1951, S. 4(33-(15-8-1951): ®
{¢) ‘any administiation of p:_lblic religious dond chm;ilzlblc trustin-the State ofBombuy; see Bom.Act 29 of 195(), S.88
(14-8-1950); .
f) any Hindu Religious Institution and Endowment in the State of Tamil Nadu : see T. N. Acis 22 of 1959, S S5(1-
1-1960); and in Andhra Pradesh—See A. P. Act 17 of” 1966, S. 110(26 1-1967).
The Act has been overridden in its application to the Bodha dea Temple and. properties appertaining thereto by
Bih. Act 17 of 1949, S. 16 (6-7-1949) and in its apphcauon to the Shri Badrinath Temple and.its endowment by U. P. Act
" 1601939, 8.2 (15-4- 1940) in its application to the Nathdwara Temple—See Raj. Act 13 of 1959, S. 34 (30-3-1959); and
in its dpphcanon to Durgah Khwaja Saheb—See Act 36 of 1955, 8. 3.
[b] The words and figutes “and whereas it is expedient for that purpose to repeal 50 mugh of Regu!fdtion XIX, 1810.
of the Bengal Code, and Regulation V11, 1817, of the Madras Code, as relate to endowments for the support of
mosques, Hindu tlemples or other religious parposes” were r«.pe(\led by the Repealing Act, 1874 (16 of 1874),S.

1 and Sch.
Preamble -- Note 2 (contd.) - ties — T e}n;)le declared- to be public trust- within
founded after commenccmcm of the Act. AIR 1961 meaning of Act. AIR 1989 Pat 259. ) '
All 125(127) (DB) ** 1971 Sim LJ 337(343) (Him (9) A dedication may be either absolute orpartml
Pra). (Temples.in Kulu Dlsmc; fall within Act.) The property may be given out and out to.the idol or

(6) The Reiigious Endowments Act does not it may be subjected to a charge in favour of the idol.

" apply to an endowment which is not a public one but The question whether the idol itself shall be consid-

which is made for benefit of an ancestral fam:ly idol. ~ ered the true beneficiary subject to a charge in favour

AIR ‘1941 Pat 260(266) (DB). of the heirs or specified relative of the testator for their
upkeep or that, or the othey hand, these heirs shall be
considered the true beneficiaries of the property sub-
jectto a-charge for the upkeep, worship and expenses
of the idol is a question which can only be settled by
a congpectus of the entire provisions of the will. Thus -
where by ‘a will certain premises were expressly
declared as -absolutely dedicated to a deity as its
permanent habitation with only the right given to the
Sebayats to reside in the said premises for the pur-
puses of carrying on the daily and periodical sevaand

- ~the-festivals etc. of the deity it was held, that there was
a clear indication ol the intention of the téstator to
absolutely. dedicate the said premises to the deity and
that the right giventothe sebayats did not detract from
the ubsolute character of the dedication. AIR 1954
SC 69(72), ’ :

hlS chiela tofogk after properties —Restrictions putin (40) In the alsence of directevidence dedication
: hcld couldnot %H or mortgage the proper-  can be inferred fromdhe conductof the parties and the

(7) The question whether a temple is public or
otherwise depends upon evidence as to user. The
character of the endowment is a legal inference to be
proved:from evidence. On a question of this descrip-
tion long user by public is a miterial consideration
from which inference of dedication to the-public may
be drawn. Besides user the conduct of the founder and
his descendants is also relevant and if'in factthey had
held out the temple to be public temple, very strong
presumption of delL.l[lOH would arise. AIR 1954 Pat
- 219(279) (DB).

(8) Pubicor, pnvate trust ——Evvéumeto show that
idols of deitiesthad been installed — There used to be
recul.ir Puja p’lath regbhog ete. — Villagers wor-
ing-dicties-in temple dey without any inter-

I
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- Andhra P'ra&esh :

" In iis application to the State of Andhra, in Preamble for the words "Presndency of Fort St. Ceorge substitate the,
words “State of Andhra" —Andh. AL.O,, 1953.
Tamil Nadu : : ) ®

Inits application to the added tervitories in the State of Tamil Nadu, in the Preamble for the: words “State of Anchra™
substitute the words “Presidency of Fort St. George.”—Mad. (Add. Terr.] A. L 0.; 1961.

1. Repeal of parts of Bengal Regulation 19 of 1810 ‘and Madras Regulation 7 of 1817—

Repealed by the Repealing Act, 1870 (14 of 1870) S. 1 and Sch.

2. lnterpretatlon clause.— In this Act,—
a[:r. * * * *]

z\[:k E3 * * *]

_“Civil Court” and “Court”.

the words “Civil Court” and “Court” shall *[save as provided in section 10] mean the principal
Court of original civil jurisdiction in the district in which *for any other Court empowered i that behall
by the {Slat-‘ Government] within the local limits of the jurisdiction of which] the mosque, temple oF
religious establishment is situate,’ relating to which, or to the endowment whereof, any suit shall be

msmmed or application made under the provisions of this Act.
* [a] The clause relating to “number” and “gender” were repealed by the RLpLdllﬂE and-Amending Ac[ 1914 (10 of

1914), section 3 and Sch. 11

- Ib} Inserted by the Religious Endowments (Amendment) Act, 1925 (21 of 1925), section 2.
[c] Substituted for the words “Provincial Government” by A.L.O., 1950.
|d} Courts of subordinate Judges in the Malabar district of the State have been so empowered by Kerala Govern-

ment—See Ker. Gaz.,

1-11-1968, Pt 1,’p. 528; and all Courts of Principal 9uhordmdtc Judges in Orissa have

been so empowered—See Ori. Gaz., 2-3-1964, Ext, (No. 388). .

* - Preamble -- Note 2 (contd.)

user of the properties. It is usually only inferred from

~+ user when the evidence covers a very-long period of

time. AIR 1946 Lah 3](33)(DB)
(11) Wheréthere is no mention of the archakas in

the Inam Register o¢ Inam Statement and the grant is
clearly shown as being to the temple alone, it cannot
be presumed, because of the long possession of the

" fand by the archakas, and from the fact of the assess-
- ment of the property as shown in the Inam Register

being the same as that shown in the Inam Statement as

- theincome derived by the Inamdar, that the grant was

of the kudivaram rights fo the archakas and of
melwaram rights only to the temple. AIR 1948 Mad

TT2(73).

(12). The term “land” in the Act has a wide
meaning and includes bﬂ"l”dings and, accordingly, the

. Actisattracted to case where shops and the Nohra and

_ other buildings with the land upon which they stand

are endowed. AIR 1961 All 125(128) (DB).

(13) Cy pres, doctrine of — Doctrine not applica-
- bleto gifts inter vivos —Money collected for specific
purpose — Purpose failing — There being no general
charitable intention money cannot be apphed cy pres.
AIR 1960 Andh Pra 605 (610, 611, 612) : (1960) 1
Andh WR 326 (DB). .

(14) Religious endowment — Constitution —

_Specific gramt — Where the grant was to continue as

long as the service was performed and the trustees
were dharmakhartas of the kalyanotsavam and that
they have been performing that service, showed that
the grant was a specific endowment and constituted a
specific trust and not a grant to the trustees with the

added obllgahon of spendmg on the service. AIR
1960 SC 622 (624).

Section 2:

(1) For purposes of the several sections of Act the
District Court is not a persona designata but a Civil
Court exercising jurisdiction under Act. AIR 1915
Mad 827 (829, 830) (DB).

(2) An Additional District Judge has no jurisdic-
tion to entertain an application for removal of a trustee
under Section 14, Religious Endowments Act, unless
he is émpowered in that behalf by the State Govern-
ment under Section 2 of the C.P. and Berar Courts
Act. The provisions of the C.P. and Berar Courts Act
cannot justify the passing of an order of removal of the
trustee when the application for removat is not pur-
ported to be made under Sec. 14, Religious Endow-
ments Act but is'made in the ordinary jurisdiction of
the Additional District Judge in the execution pro-
ceeding'before him. AIR 1961 Bom 239(241).

(3) Additional District Judge is' competent to
dispose of application moved urider Section 18 before
the Distriet Judge and assigned to im for disposal.
AIR 1972 All 355(357) : 1972 All WR (HC) 156.
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3. Government to make special provmon respecting mosques, etc.— In the case of evely .
mosque, temple or other religious establishment to which.the provisions of either of the Regulations
specified in [the preamble to this Act] are applicable, and nomination of the trustee, manager or super-
intendent thereof, at any time of the passing of this Act, is vested in, or may be exercised by, the Govern-
ment or any public officer, or in which the nomination of such trustee, mandger or superintendent shall
be subject to the confirmation of the Government or any public officer, the * "[State Government] shall, as
soon as possible after the passing of this Act, make special provision as hereinafter provided.

{a] Substituted for the word and tigure “section 1” by the Repealing and Amending Act, {891 (12 of 1891).

[b] Substituted for the words “Provinciai Government” by A.L.O., 1950.

4. Transfer to trustees, etc. of trust-property in charge of Revenue Board.— In the case of
every such mosque, temple or other religious establishment which, at the time of the passing of this Act,
shall be under the management of any trustee, manager or superintendent, whose nomination shall not
vest, in, nor be exercised by, nor be subject to the confirmation of, the Government, or any public
officer, the *[State Government] shall, as soon as possible after the passing of this Act, transfer to such
trustee, manager or superintendent, all the tanded or other property which, at the time of the passing of
this Act, shall be under the superintendence or in the possessmn of the Board of Revenue or any local
agent, and belonging to such mosqm temple or other religious establishment, except smh property as is
hexema ter provided :

Cessation of Board’s powers as to such property.

and the powers and responsibilities of the Board of Revenue, and the local agents, in respect to
such mosque, temple or other religious establishment, and to all land and other property so transferred,
except as regards acts done and liabilities incurred by the said Board of Revenue or any local agent,
previous to such transfer, shall cease and determine:

[a) Substituted for the words “Provincial Government”™ by A.L.O., 1950.

Section 3
(1) Before Section 3 can be applied the Endow-
ment must be one governed by one of the specified
Regulations and the nomination of the trustee, man-

ager, or superintendent should be governed by one of

the methods mentioned in the section. AIR 1930 Mad
292 (294) (DB).

(2) Where it isclear that person in management of

mosque to which provisions. of Madras Regulation
VIl of 1817, were applicable is not hereditary trustee
and there 1s no evidence that the trusteeship of the
mosque has ever been hereditary, right to nominate
the trustee, manager or superintendent for the institu-
tion must be deemed to have vested in the Govern-
ment or any public officer when the Reh’gi'ous En-
dowments Act (XX of 1863) came into force and
Section 3 of the Act would therefore apply to it. AIR
1947 Mad 333 (333).

(3) A wrongful assumption by Government of

power 1o appoint a trustee is not sufficient o bring a
terbple within Sec. 3. AIR 1916 Mud 475(477) (DB).

(4) A temple of which one of the wustees is a
hereditary trustee and the others are appointed by a
committee comes under Section 3 of the Act. AIR
1917 Mad 551 (553) (DB).

5} Circumstance that a commitice has been

ted wnder Section” 3 and theconmmitiec “has-
! worked for many years withowt protestor challenge is

prima facie evidence that the endowment is of the
character described in Section 3. (1913) 40 Cal
323(333) (DB). -

(6) Words “religious establishment”™ in Section 3
cover case of Kattalais and, unless the Kattalai itself
is such that its trustees are to be nominated by the
Government or a Public Officer, Section 3 cannot
apply to it. AIR 1923 Mad 209(211) (DB).
(Devasthanam Committee held-on facts to have no
right of supervision over the kattalais.)

(7) Words “Public Officer” mean public officer
under the Government of Madras and not a public
officer anywhere outside British India. or a public
officer outside control of the Government of Mddrm
AIR 1930 Mad 292(294) (DB).

(8) Clerk in Devasthanam governed by scheme
framed by Court is not Public Officer or one whose
tenure is defined by statute. AIR 1935 Mad 945 (946,
947).

Section 4

(1) Villagers acuvely managing institution after

1904 — Presumiption is that they had right to manage

even befoge 1904. By allowing archakas for some

years before 1904 to manage small property of tem-

ple, villagers held did ot dose theu right of manage- -

ment of mxmuuon A1 1941 Mad 31 7(?”)
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“5 Procedure in case of dlspute as to rlgbt of succession to vacated tmsteesh}p.—— Whenever
from any cause a vacancy shall occur in the office of any trustee, manager o superiitendent; to:whori
any property shall have been transferred under the last preceding section, and asy dispute shall arise
respecting the right of succession to such office, it skalf be lawful for any: pesson interested in the
mosque, temple or rehglous establishment to which such pgoperty shall belong, or in the performance of

. the worship or of the service thereof, or the trusts relating thereto, to apply to the Civil Court to appoint

a manager of such mosque, temple or other religious establishment, and thereupon such Court may
appoint such manager to act until some other person shall by suit have estabhshed his right of succession
to such office.

Powers of managers appomted by Court. .
* The manager so appointed by-the Civil Court shal] haVe and sh’xll exercise all the powers whrch

under this or any other-Act, the former trustee, manager or supermtendent in whose place such manager

is appointed by the Court, had or could exercise in relation to such mosque temple or rehglous estab-
lishment, or the property belongmg thereto.
ta] Section 5 shall not dpply 1o any wakfm which the defAcl 1954 (79 of 1954) dpphes—%e section 69 of that
Act. !
6. Rights, etc: , of trustees to whom property is- transferred under section 4.— The rights.
powers and responmbﬂmes of every trustee, manager or- supermtendent ta whom the land-and other
property of any mosque, temple or other religious establishment is iransterred in the manner prescribed
in section 4 of this Act, as well as the conditions of their appointment; election and removal, shall be the
same as 1f this Act had not been passed, except in respect of the liability. to be’ sued under this Act, and
except in respect of the authority of the Board of Revsnug and local agents, given by (he Regulations
hereby repealed, over such mosque, temple or’ rehggou@ establishment, and over such trustee, manager.,

.

or superintendent, which authority is hereby determined and réepealed.

Section 5
(1 ) Courts have nopower to appoint trustees under

this section unless the property has been actually

transferred to the former trustee under Section 4.
(1910) 14 Cal WN 1104 (1105, 1106) (DB) ** AIR
1921 All 351(352) (DB). (Temporary manager can be

appointed only when office of trustees to whom -

property transferred under Section 4 fajl§ vagant.)

(2) “Section 5 applies only when a vacancy exists.

at time of application and only in cases where there

- arc trustees, managers or superintendents under the

control of Governiment — An application for the

-removal of trustee and appointment of another does

not lie under this section. AIR 1935 All 273 (276)
(DB).

(3) Kazi can appoint .mutawalli when vacancy
occurs and there is none to take office under deed of
wakf or where mutawalliship. devolves on minor.
Powers of District Judge of appointing mutawallis in
summary. proceedings and their limtiations stated.
AIR 1940 Pat 9 (11, 13, 14) (DB)..

(4) Appointment of trustees — Wishes of founder
may be considered by Court — -Subject to this, no
party has absolute right to be appointed — Court has
to make appointment in the best interests of the
institution — Female should be appointed only if all
available males are incompetent. AIR 1935 '\/lad 638.
{639, 640) (DB).

(5) Order under Section 5 of the Act does not bar

suit under Section 92. C. pP. C AIR 19?] Cal 425(426)
(DB)

(6) When the committee became dissolved and
was functus officio by the amendment of Section 34
QfMadras Act'V (5) of 1944 and the Hindu Religious
Endowment Board could assign the duties of the
committeé to various officers, held; such a committee
had no authority to come to Courl for declaration of
title and recovery of possession of suit house. AIR
1952 Mad 650 (655, 656 : (1951) 1 MLJ 588 (DB).

(7)" Where the District Judge does not at all
consider the question of the applicability of Section 5
his order is open to revision by High Court. AIR 1921
All 351(353) (DB). '

(8) The proceeding started by an application
under Section 5 isa miscellaneous proceeding and not
a suit— Order passed is not decree — No appeal from
order. AIR 1921 All 348(348) (DB).

Section"v6
(1) Words“manager” “trustee” and “‘superintend-
ent” used indifferently and indiscriminarely in the
body of Act are used to denote one and the same idea
of management. AIR 1934 Cal 328(335) (DB)

(”) Absence legal necessxly — Malhadhxpalhl has
no power to grant perpetual lease of math properties
at'a fixed rent. AIR 1966 SC 1603.(1605).

(3) The constitution of a particular shrine must .

- govern the succession and the mere fact that a certain

chela has succeeded to one of the shrines enjoyed by
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, - Al the pOWCI‘S which mrﬂhtbe exercised by any Board or iocal agent for the recovery of the rent
of l«md or other property transferred under the said section 4 of this Act may, from the date of such

transfer, be exercised by any [rustee manager or superintendent to whom such teangfer is made.
1. Appomtment of commlttees —- In all cases described in section 3 of this Act the 2[State

‘Government] shall once for all appoint one or more committees in every division or district to take the
. place, and to exercise the powers, of the Board of Revenue and the locai agents under the Regulations

‘hereby repealed.” v
- Constitution and duties of committees.

Such committee shall-consist of three or more persons, and shall per form all the duties imposed

on such Board and local agents, except in respect of any property which is specially pr ovrded for under

section 21 of thrs ‘Act.

[a] Substituted for.the wards vamual vaémmcnl' byALO., 10 0.

Section 6 (contd.)
_his Guru does not ipso facto entitle him to succeed to
_ i nother shring, which was also enjoyedy his Guru.
IR 1924 Lah 170 (171} (DB). * - .

'[4) Pawer-to alter the line of Succession under
deed of endowment: givento two percons by name -~
The power can be exercised by both or not at all; but
if power is given to two persons not by name but as
office-holders, the power can be exercised even by
the survivor of the two; where power is given to two

- persons by name coupled with the description of their

" office then Court has to gather the intention from the
terms of the.deed whether power was given to them as
‘persona designata or as holders of the office and the
rule above stated is to be applied. AIR 1940 All 252
(255) (DB):

(5) No rule of Mahomedan Law prohibiting a
woman holding religious office unless there are reli-
gious duties which she cannot perform by deputy;

.. prohibition arises from local custom or usage — Onus
of establishing exclusion of woman is on those assert-
ing it. AIR 1942-Mad 485(486) (DB).

- SECTION 7—SYNOPSIS

1. Committee and its status.
2. Powers of-Committee.

‘1. Committee and its status.

(1) Committeesunder the Actare Statutory bodies
— Procedure in matters of management and adminis-
tration governed by rules applicable to Corporation
— Difference in powers between Committee and
Corporation stated. AIR 1934 Cal 328(340) (DB) **
(1912)39Cal 304 (308) (DB). {Committee appointed
~ under Act XX of 1363 is g [¢gal corporation ¢ndowed
with powers which do not belong to the individual
members who may go and come but this offspring of
law: remains the same; (34 Mad 1, Dissented from.)
** AIR 1916 Pat44 (45){DB). (But a suit brought by
some only ‘of existing members joining the -other
‘meriibersgf committee as defendant is bad for defec-

' tive joinderof parties.)

——{Butsee- (491 1)-34- Mad 1-(4;5)-(DB){Law -

governing corporate bodies regarding capacily. of

members tc aet is not applicable to Statutory body
appointed under Act; majority of miembers originatly
appomted is insufficient to give full powers tosurviv-
ing members of Committee.)] RS

(2) Death of a member of committee pending suil

‘- Stit does not ipso facto '\b'lte AIR 1934 Cal

328(35}) (DB).-

(3) Powers of Committee are not suspended by
occurrence of vacancy amongits members. AIR 1917
Mad 551 (553) (DB).

(4) Where the strength ef certain Deva\thﬂnam
Committee constituted under the Act is varied by
certain Government notifications purporting to vary
the constitution of that: Committee under Madras
Religious Endowments Act of 1927, it means that il
was aboiished and reconstituted validly. AIR 1931
Mad 340(342) (DB). ’

(5) Committee established under the Act and in
existence at commencement of Madras Religious
Endowments Act of 1925 is committee constitutcd
under S. 16 and within definition of Section 5-of the
Madras Act. AIR 1931 Mad 340 (341) (DB).

2. Powers of Committee.

(1) The intention of the Legislature is that the
extensive powers conferred on the Board of Revenue
should be exercised thereafter by Temple Commit-
tees. Courts should be very slow to construe the Aci
in such'a manner as to impede the due exercise of
these powers; Courts cannot interfere with statutory
powers conferred upon members of the Committee so
as to deprive them of their statutory functions al-
though it might frame a scheme conditional on legis-
lative sanction beirg obtained for it. AIR 1917 Mad
551 (553,.554) (DB). ‘

(2) Temple Comimittee has all the powersof Board
of Revenue under Bengal Regn. 19-of 1840 It can
grant lease of trust property for more than a year. AIR
1922 All 417(418) (DB).

(3) A'committee constituted by notification under
Section 7-of Act 20 0f 1863 can take all steps which
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mzry seem to tiem reasonably necessary for the due
preservation ef the preperties of the institutiorrand
the only limitation imposed upon their powers is.that

they should nakunnecessarily interfere with sayeiing -

that may bg described as the existing scheme of
management. AIR 1937 Mad 327(329) (DB).

(4) Temple Committee can appoint trustée tempo-

rarily — Temporary appointment can be made only in *

emergent and exceptiomal cases. AIR 1921 Mad
114(115) (DB).

(5) Madras Hindu Devasthanam Committee cre-

ated under Act can make appointment of trustee for’

term of years. Trustee is not servant of committee.
AIR 1941 Mad 546 (547, 548) (DB).

(6) A temple committee under Act has discretio-
ary powet to appoint additional trustees 1o a temple
under its superintendence and such appointment can
only be questioned on the ground that the power was,

not exercised reasonably and in good falth AIR 1915
Mad 1067 (1067).(DB).

(7) Committee has power to appoint muttawalli -—
Muttawalli so appainted is-servant of committee —
Endowment properties vest in committee and com-

. .mittee can take over management. AIR 1934 Cal 328

(334,335, 336) (DB).

(8) An-insolvent ought not to be appbinted to the

~ position of trust; absence of loss during his manage-

ment does not make appointment proper. AIR 1926
Mad 500(503) (DB).

(9) Committee of Mutt appointed under Section 7
can sue Tahsildar for accounts. (1909) 9 Cal LJ 636
(637) (DB)..

(10) Temple originally subject to the Committee
of one taluk — Lands assigned to another taluk in
revenue distribution — Former committee continues

t@ have jurisdiction AIR 1917 Mad 484(485) (DB). -
(11) A trustee of a kattalai or a minor endowment

can be removed only by the Court and in a properly
instituted suit. AIR 1934 Mad 381(382).

(12) Temple committee cannot dismiss

dharmakartha for not voluntarily rendering accounts
or failure to furnish security. (1913) 24 Mad LJ 358
(359, 361) (DB). _

" (13) The power of suspension by Committee.of a
Trusteg of tgmple is the same 43 the power of dis-
missal; where no sufficient enquiry has been made -
into allegations against trustee and no explanation
requires from him, his suspension or dismissal is
illegal. (1898) 21 Mad 179(221) (FB).

(14) - Powers of temple sommittee to dismiss
trustee are not wider than those possessed by Court
under Section 14;‘burden rests on party justifying
dismissal to show that trustee has been dismissed for’
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éoodénd sufficient cause; procedure foringuiry indi-
cated. AIR 1918 Mad-816 (819, 82%F).(BB).
“(15) In order to give jurisdiction to:temple com-

mittee to appoint trustee or t0 file suit requiring
accounts from the trustee or directing transfer of

proeprty to trustee appointed by them, it must be

shown that case fell ander Section 3. AIR 1930 Mad

292 (294, 295) (DB).

(16) In a suit by a temple committee for a decla-
ration that the suit temple was subejct to its control
and should be managed by a trustee appointed by it.
the committee must prove that the right of appointing
trustee vested in it, AIR 1916 Mad 475(477) (DB).

(17)- Status of trustee not that of servant; he can be
dismissed only on sufficient grounds and after en-
quiry into facts, and dismissal not so jusnfied may be
set aside by Courts of Law. Mere disobedience of
committee’s order by trustee in matter of his col-
league’s taking over charge is not sufficient reason
for dismissal. AIR 1940 Mad 823(824).

(18) The person who represents the temple and the
properties and in whom they are vested is the trustee
appointed by the committee; the committee does not
represent the properties of temple and are not entitled
to the possession of temple or its properties. AIR 1939

Mad 346(348).

(19) Power of temple committee to frame rules
must not infringe on rights of trustees — Any attempt
by rules to reduce trustee to position of a servant is
ultra vires. AIR 1918 Mad 816 (819, 821) (DB).

(20) An archaka of temple is bound to obey orders
of trustee and_’not those of Committee in those mat-
ters. AIR 1920 Mad 551(553) (DB).

(21) Temple Committee have power of general
superintendence over endowments for purpose of
seeing that endowmgnts are appropriated for purpose
for which they are granted; they have also the power
of appointing trustees or managers and of calling for
accounts from them and scrutinizing them; they also
possess the power of calling for budgets every year
and of passing them every year with or without
modification; but the mere exceeding of btidget allot-
ments by trustee or manager is-not itself a sufficient
ground for compelling trustee or manager to' make
good the excess. amount spent by him though for

purpos binding-on trust. AIR 1937 Mad 970 (97}).

(22) ‘A temple commitiee has powers of suspend- -
ing or removing trustees of temple for sufficient cause
— Power must be exercised at meeting duly held for
the purpose — Order on circulation of papersis illegal
— Liability of committee for damages if order of
suspension is illegal or ultra vires. AIR 1919 Mad
1182 (1183, 1184, 1185) (DB).

(23) Itis-only after the gift was made, the donet
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8. Qualifications of member of committee.— The members of the said committee shal] be
appointed from among persons professing the religion for the purposes of which the mosque, temple or
other religious establishment was founded or is now maintained, and in accordance, so far as can be
ascertained, with the general wishes of those who are interested in the maintenance of such mosque.

temple or other religious establishment.

The appointment of the Committee shall be notified in the Official Gazette.

* Ascertaining wishes of persons interested.

In order to ascertain the veneral wishes of such Persons inre :ectof sueh appgm[msm the *[State
Government] may cause an electlon to be held, under such rules "{by notification in the Official Ga-
zette,] (not inconsistent with the provisions of this Act) as shall be framed by such *[State Government].

®[Every rule framed under this section shall be laid, as soon as it is framed, before the State

Leﬂi-slaturc ]

{a] Substituted for the words *“Provincial Government”™ by A.L.O.,

1950.

[b] Inserted by the Delegated Legislation Plovmom (Amendment) Act, 1983 (20 of 1983), section 2 and the Sched-

ule (15-3-84).

9. Tenure of office.— Every member of a committee appointed as above shall hold his office for

life, unless removed for misconduct or unfitness;
Removal.

and no such member shall be removed except by an order of the Civil Court as hereinafter pro-

" vided.

10.  Vacancies to be filled.— Whenever any vacancy shall occur among the members of a
committee appointed as above, a new member shall be elected to fill the vacancy by the persons inter-

ested as above provided.

“Procedure. :
The refnaining members of the commiittee shall, as soon as. pos&ble give public notice of such -

vacancy, and sha]l fix aday, which shall r5t. be later than thrée months from the date of such vacancy for; .

Section 7 - Note 2 (contd.)
constituted -himself - the ‘shebait: On his death the
shebaitship would dévolve upon the heirs. AIR 1965
SC 224(256),

(24) Sections 5:and 7-read with the preamble to
Regulation 7 and Clause 15 of the Regulationcontem-

plated that the committeé.can receive and hold prop-’
_erty. Hence the dedication of the property and the

construction of the temple committee to manage as
dharmakartha could not be questioned. AIR 1952
Mad 650(655) (DB).

Section 8

(1) Attempt to narrow terms of section by substi-
tuting word".“sect” for “religion” is unwarranted.
(1899) 0 Mad LJ 173(174) (DB).

(2) Where, at certain election three candidates are
to be elected and only three nomination papers aré
received but one of them is rejected, fresh nomination
papers should be called for and ‘meeting should be
called for electing three candidates. AIR 1939 Bom
335 (337, 338). _

(3) Signature by means of stamp is sufficient
‘where document isrequired to be signed, and it is not

necessarythatstampshowldbe fecsimile-of sipnature: -

Even printed heading of name ofthe party issufficient
signature if document is written in his hand. Nor is it

) necessary-that the signature should -be at foot of

document. AIR 1939 Bom 335(337).

(4) If nomination paper is not valid oni the last day . o

fixed for 1ts receipt due to abssnce of signatureof
candidate, signature-put after that date cannot make.it:
valid. AIR 1939 Bom 335 (337).
Section 9

(1) Improper or unfit person appointed — Rem-
edy for removal is by proceedings equivalent to quo
warranto in England. AIR 1916 Mad 268(270) (DB).

(2) Committee appointing undesirable person,
e.g., undischar'ge'd bankrupt as-trustee of rich temple
— Committee unfit to carry duties and should be

removed from office. AIR 1926 Mad 500(503) (DB).

(3) Section 9 was intended to create a right in
favour of a member of Committee and not to deprive
him of the liberty of retiring frowa his office. Member
of committee could resign his officeat his will. (1882)
6 Mad 114(117) (DB).

SECTION 10 — SYNOPSIS
-1. Scope and applicability.
2. Election — Validity. - ——
3. Para 3 —Filling up vacarcy by Comt
4, Rebision and review.
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an- election of a new member by the persons interested as ,above provndedv under mles f0r~e}ectlons i

whickrskialf be framed by the *[State Government];

and whoever shall be then elected -under the said ru}es sha}l be a member of LFé committee to il

such vacancy.
When Court may fi I vacancy.

I any vacancy as aforesaid shall not be ﬁlled up by such elecnon as aforesaid within three months

after it has occurred, the Civil Court, on the application of any person whatever, may appoint 4 person Lo
Hll the vacancy or may order that the vacancy be forthwith filled up by the remaining members of the
committee, with which order it shall then be the duty of such remaining members ta comply; and, if this

order be not comphied with, the Civil Court may appoint a member to f]]] the said vacancy.

[Explanatlon — In this section “Civil Court” means the principal Court of original civil juris-
diction in the districtin which the mosques, temples or establishments for which the committee has been

appointed or any of them are situate.]

fa} Substituted for the words “Provincial Government” by A.L.O., 1950. °
[b] Insertcd by the Religious Endowment (Amendment) Act, 1925 (21 of 1925), section 3.

STATE AMENDMENT

Uttar Pradesh :

Inits application to the State of Uttar Pradesh, for paragraph 2 of section 10, substitute the following, namely :—

“The remaining members of the Committee and, where no members remain, the State Government-shall, as soon as
possible, give public notice of such vacancy and shall fix a day, which shall not be later than three months from the date of
such vacancy, for clection of new members by the persons interested as above provided under rules for elections which
shall be framed by the State: Government.”—U.P. Act 29 of 1951, section 2 (1-1-1952).

1. Scope and applicability.

(1) The object of Section 10 is to prevent a
deadlock.in case the Committee do not do their duty
i holding an election by ordering the remaining
members to-fil} p the vacancy if the Court does not

itselt do'it. AIR 1915 Mad 827 (8.9, 831) (DB). (On_

appeal see AIR 1971 PC 71.)

(2) Section 10 refers only to the remaining mem-
bers of Committee and not to the committee. So it is
not the.corporate body of the committee that fills up
the vacaney but the remaining members. AIR 1937
Mad 597(599). ,

(3)- The qualifications contained in Sec. 8 of Act
regarding committee members apply to vacancies.
filled up under Section | of the said Act. AIR 1916

Mad 268(270) (DB).

(4) A-personimproperly appointed under Section
10 can be removed either by proceedings by-quo
warranto of by injunction. AIR 1916 Mad 268(270).

(5) The Civil Court has Jjurisdiction to entertain a
suit challenging the appointment of amember of a
Committee by the Wakf Board under Section 10 of the
Religious Endowments Act as amended by Section 78
of the Bengal Wakt Act. Under Section .10 of the
Religious Endowments Act, the Civil Court was the
appointing authority. in certain circumstances, and all
that §¢gtion 78 of the Bengal Wakf Aet did was to
substitute the Wakf Board as the appointing authority
in those circumstances. From that change it cannot
possibly be inferred that it was the intention of the
Legistature to-oust the jurisdiction of the Civil Court

“inalkmatters arising under Section 10of the Religious

“(Cal).

4y Wherc there i is no quorum, ad_]ournment of
_meeting is invalid. If no notice.of adjournment is

Endowments Act. Nor is the jurisdiction of the Civil
Court in these matters ousted by reason of Section 92
of the BenoaIWakact AIR 1949 Cal 272(275,276.
277).

(6) ‘Words “Remaining members” — Interpreta-

tion of — Words cannot be cthfr_txéd to mean “a
single mémber” as it would be repugnant in contextof

256.
] 2. Election — Validity.:
(1) Voters list very old — Claims of persons
entitled fo vote not considered and voters list itself in

< question-—Election 1nvalxd AIR 1927 Mad 462(463)

(DB).
: (2) Unless there is some provision to the contrary.
the validity of the election depends upon the regular-

ity of the procedure according to which it is held and
not upon the resuits, which may by accident be the

same if it had been regularly conducted. AIR 1927

Mad 462 (463, 464) (DB).

(3) Court ordering election in a suit by interested
persons against remaining members of committee —
Petition of Judge by one of -committee members.
(defendants) to contest validity of election is' not
maintainable. (1926) 92 Ind Cas 902 (903) (DB)

given to members adjourned meeting is invalid —
Nature of notice requ'ire,d of meeting stated. AIR 1923
Bom 272(273) (BB).

other provisions. AIR ]970 Cal 505(510):75Cal WN
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- . "STATE AMENDMFNT

Séc'ﬁim 10-A:
Uttar Pradesh : _—

Inits apphcatlon to the State of Uttar Pradésh, after section 10, add the followmg section 10-A, namely—

“10-A." Subject to the provisions of section 14, every member, whether elected or appointed, under the provisions
-of section. 10 shall hald hn offlce for a perlod of five years from the date of his election or appointment, as the casc
may be : . . . :
" Provided that in the case-of a-miemiber who was elected or appointed mere than four years before the date of
sommencgment of the Rellglous Endowmems (Uttar Pradesh Amendment) Act, 1951, the period as above provided shall
be deemied to expire on 4 date after cne year from the said date."—U.P. Act 29 of 1951, section 3 (17-1-1052). i

11. No member of committee to be also trustee, etc., of mosque, etc.— No member of a
comrittee appointed under this Act shall be capable of being, or shall act, also as a trustee, manager, or
superintendent of the mosque, temple or other religious cstabhshment for the management of which

such committee shall have been appomted

Sectlon 10 - Note 2 (contd.)

'(5) Election to fill up vacancies even though held
by majority is without authority of law when no

meeting of remaining members is dulyor even called
for to decide the steps to be taken to fill the vacancy.
Such election is illégal and invalid.. AIR 1970 Cal

. 505(511):75 Cal WN 256.

(6) Notice ofvacancy givenin daily newspaper by ' ‘
* orie Of three remaining member$ — Notice not dis-

closing the authority by which electioﬁ was being
held — Election held without leoal sanction of select

body of committee — Due pub]lCd[lOH of riotice does .

not legalise election otherwise invalid for want of
sanction and authority. AIR 1970 Cal 505(51 l) 75
.Cal WN 256.

(7). Section 78 of the Bengal Wakf Act 1934
amended Ss. 5 and 10 of Act (XX of 1963), in its
application to Bengal providing that the powers of
Civil Court under the said section shall be exercised
in respect of any wakf property by the Board of
Wakfs. There is no power or authority entrusted to the
Commissioner of Wakfs to cancel any: election and
direct fresh election by selection by the remaining
members. AIR 1970 Cal 505(511) : 75 Cal WN 256.

3. Para 3— Filling up vacancy by Court.

(1). Where-the vacancy has not been filled up by

the election within 3° months and the Civil Court
orders the vacancy o be filled .up by the remaining

members, it is they that have to fill up the vacancy; it .

is to be done by them forthwith without aid or inter-
vention of any other persons. AIR 1917 PC 71(76).

(2) Remaining memben sarenot the committee but

areonly aselect body authonzed to fillup the vacancy
— Opinion of majority among them is sufficient —

Thﬁ)« A ot specmed persons but such members of
committee as are stitlalive AR 1937 M;td 597 (599)

ing of evidence is nof oblxaatory before appointing to
a vacancy. AIR 1916 Mad 268(269) (DB).

(4) Neither Rule 94 of the Madras Civi} Rules oi
Practice (Moffusil)as to taking evidence nor S. 141,
Civil P.C., has application to proceedings under S. 10~
by the District Court for the appointment of a commit-
tee member. AIR 1916 Mad 268(269) (DB).

(5) District Judge has no jurisdiction or power to
fill in vacancies on the Committee constituted under
Religious Endowments Act for wagf of a Dargah
which is governed by U.P. Muslim Wagfs Actunder
the Scheme of the U:P. Muslim Wakfs Act, the contro)
and supervision-over the wakf is that of the Wakf

“‘Board constituted under S. 10 of the Reiigious En-

dowments Act. AIR 1971 SC 1396(1398).
4. Revision and review.

n Order of District Court recognising validity of
electionisan adjudlcauon — Revnsnon lies. AIR 19 l S
Mad 827(830) (DB)

(2) District Judge exercises judicial functions in
making appointment of muttawalli and his orders are
subject to revision under S. 115, Civil P.C. AIR 1947
Nag 31(33) ** A’IR 1917 PC 71(74, 75).

[Butsee AIR 1916 Mad 268(271) {DB) (Proceed-

ings not judicial therefore no revision.)]

3) A District Jduge has no power to review his
own decision passed under S. 10. AIR 1919 Mad
244(246) (DB).-

Section 11

M thn an individual member of committee or
: Ieleiy usurps’ rhe tuncnon u(
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12. ©On appointment of committee, Board and local agents to transfer property.— Immedi-
ately orrthe appointment of a committee as aove provided for the superintendence of-any such mosque.
temple or religious establishment, and for the managesment of its affairs, the-Board of Revenue, or the
local agents acting under the authority of the said Board, shall transfer tes sueh committee all landed or -
other property which at the time of appointrrent shatf be under the superintesdence, or in the possesqion
of the said Board or local agents, and belonging to the said religious establishment, except as is herein-

- after provided for.

Termination of powers and responslblhtles of Board and agents.

and thereupon the powers and responsibilities of the Board and the Jocal agents, in respect to such
mosque, temple or religious establishment, and to all land and other property so transferred except as
above, and except as regards-acts -done and liabilities incurred by the said Board or agents previous to
such transfer, shall cease and determine. . .

Commencement of powers of comuittee.

Al the powers which might be exercised by any Board or local agent for the récovery of the rent
of }and or other property tlansfened under this section may from the dale of such transfer be exercised
by such committee to whom such transfer is made

13.  Duty of trustee, etc., as to accounts.— It shail be the duty of LV”]Y trustee, manager and
superintendent of 2 mosque, lemp]° or religious establishment to which the. PrOYISions ()f this Act shail
apply 10 keep regular accounts of his receipts and disbursements in respect of the endowments and
expenses of such-mosque; temple or other religious establishment;
and of committee.

and it shall be the duty of every committee of management. appointed or acting under the author-
ity of this Act, to require from every trustee, manager and superintendent of such mosque, temple or
-other religious establishment, the production of such regular accounts of such receipts and disburse-
ments at ]east once in every year; and every such committee of management shall themselves keep such
accounts thereof.

14. Persons interested may singly sue in case of breach of trust, etc.— Any person or persons
interested.in any mosque, temple or religious establishment, or in the performance of the worship or of

Sestion 12

(1) Section 15 of Regulation 7 of 1817 of the
Madras Code and Section 12 of Act excludes powers
of committee to interfere in internal management or in
mere matters of ritual or Ccremonm) AIR 1920 Mad
551 (552, 553) (DB).

Section 13

(1\ 'Wnr\ of trugtee tn ](PPP accennnte nf vemzanrc

and d)sbursements and duty of temple commmua to

require production of accounts from trustee stated.
AIR 1939 Mad 346 (349),

(2) Committee of temple cannot dismiss

Dharamakartha for not voluntarily submitting ac-
counts — Committee must call for accounts from him
befare dismissing him.for failure to keep accounts —-
Committee’s 1llwal order of dismissal not validated
by attaching conditions for submitting accounts for
reinstatement. (1912) 24 Mad LJ 358(359) (DB).

(3) Decisions that herednauy trustee is not lmble
10 account doubted. AIR 1917 Mad 551 (553) (DB)
(4) Section 13 always refers to the context and on
areading of the entire provisions of the Act, there is
no warrant in the propositigr that the words “remain-

N2 members” in S. o would also include “a single

memebr”. AIR 1970 Cal 505(510) : (1971) 75 Cal

WN 256.

(S) Sections 13 and 18 refer to such in respect of

mosques, temples or charitable establishmentin gen-

eral but these sections do not provide that the mosque.
temple or the religious establishment must be only
those which are covered by Ss. 3 to 13. The words
mosques. temples etc. are of wide import. 1984 AILLJ
673(677):1984 ANWC423 (FB). (1889)ILR I'1 All

18 not gond law.)
SEC
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the service thereof, or the trusts reiating thereto, may, without joining as plaintiff any of the other per-

sons interested therein, sue before the Civil Court the trustee, manager or superintendent of such mosquc.
temple or religious establishment or the member of any committee appointed under this Act, for any
misfeasance, breach of trust or neglect of duty, committed by such trustee, manager, supcrintendent or

member-of such-committee, in respect of the trusts vested in, or confided to, them respectively :

Powers of Civil Court.

and the Civil Court may direct the specific performance of any act by such trustee, manager.

superintendent or member of a committee,

and may decree damages and costs against such trustee, manager, supermtendcnt or member of a

committee, .

and mav also direct the remova] of such trustee, manager, wpcrmtendenlm member of a commit-

-tee.

Section 14 (contd.) .
1. To what endowments the section applies.
(1) Allthat is necessary to attract provisions of Ss.

14 and 18isto show thatendowment is of a nature that

superintendence of it could vest in the Board of
Revenue under Regulation XIX of I810'if it were in

force. AIR 1932 Pat 177 (178, 179)(DB) **(1896) 18 -

Al 227(231)(DB). (Itis not necessary for the section
to-be applicable to show that temple was one-which
was formerly under control of Board of Revenue. 11
All 18(26) (FB) held to be incorrect and 7 Cal 767,
Approved.) **(1910) 14 Cal WN 1104 (1106) (DB)
** AIR 1934 Cal 741 (743, 744) (DB). (Case law
reviewed; Act applies to endowments coming into
existence after 1863.)

(2) Section 14 of ‘Act is general and applies to
endowments created both before and after 1863. AIR
1925 Pat 544 (546) (DB) ** 1986 All L.J 163 (164) :
1985 All WC 832 **.1984 All WC 423(428) : 1984
AIF LT 673. ((1889) ILR .11 All 18-(FB) Not good

law)

{3) There is no reason to restrict the applicability
of Ss. 14 and 18 of Religious Endowments Act of
1863 only to endowments which were in existence on
that date. AIR 1949 All 612 (613) (DB).

(4) Where granthi is to be remunerated from
Government grants pmtly itis public institution and
S 14 will apply to:such xmmunon 1912 Pun LR No.
216, p. 685(690)(DB).

(5) - Provisions of 'S. 14 are not applicab}e to
temples Tor maintenance of which no endowmerit in
land has been made. AIR 1932 Oudh 152 (154) (FB)
** ATR 1952 A1l 358 (359) (DB). (A charge oncertain
houses fou recovery of money due lo lhe remplu

Jpp czﬁnlrty of S. 14)
{6) “Any mosque’
were inexistence

— Section 14 is applicable. AIR 1925. Pai

S44(546)(DB).

(2) A Civil Comt has JUF’S(IICUOD o try suil
brought under S. 14 of the Act. 1910 Mad WN
613(614) (DB). :

(3) Administration of endowment —- Mismanage- -
ment — Bona fides of committee not questioned —-
Acts notshown tobe detrimental to endowment—No
relief can be had against committee under S. 14. AIR
1934 Cal 348 (356) (DB). ,

4) Sectiah 14 refers to sui; against trustee, man-

asked is pérformance of duty or their removal or
award of damages. and »coﬁts‘."A'fR. 1919 Cal 179
(180)(DB). :

5) The lemsla\ure could not have intended that
where there is a committee appointed under S. 3
which controls the trustee, manager or superintend-
ent, a suit may be instituted not merely against the
committee butindependently of the committee agains

-the trustee, manager or \upenmcndenr for his re-

moval. (191 ‘)40Cdl 323 (34294DBY.

(6) RetiefunderS. 14is differgnt from Section 92.
Civil P.C. and appointment of new trustee and #rdm~
ingof scheme can be made under S92, Civil P.C. AIR
1925 Pat 544(546) (DB).

(7) Section 14 only gives Junsdlcnon to order
damages, direct s ic pelfm manee of duties by
trustees and order their removal. Where a claim for
damages is given up, a relief that the defendant be
ordered to 1endcx and explain accounts of the trust
proputy cannot bc ummed under the powu to grant

efto rha( whmsh canbe
S 14 Religious
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~ (9) Lease by mutawalli — Suit by worskipper to
declare invalidity is.not within section and only class
of suits coming under section is one primarily against
trustee, members of committeg, e.g., for specific
performance, damages, removal, etc. AIR 1919 Cal
179 (180) (DB).

(10) A suit for establishment of right to act as
Mutawalli is cognizable by ordinary Civil Court with-
out any preliminary formalities; but it is otherwise
where appointment of a trustee has been recognised
and itis sought to remove him for breach of trust. AIR
1925 Pat 544(547) (DB).

(11) Suitunder the section is a representative suit;
all such interested persons become in the eye of law

parties to such a suit. AIR 1928 Mad 614 (619) ** -

1985 Al L} 562 (564): 1985 Al} WC 262. (Suit does
not abate on death of party — Any interested person

could continue sunl) “* AIR 1018 Mad. 560 (562)
(DB). (Suit does not abate on death of any party.)

(12) Suit by managers against pujaris for posses-

. sion of some temple property and injunction— Ss. 14

and 18 have no application—S. 92, Civil P.C: too has
no application. (1955) 8 Sau LR 204(207).

(13)- Where in respect of a religious institution.
The dispute was between the rival managing commit-
tees and both claim to have been duly elected, the suit

-by-one of the Committees against another under S. 14

of the Act would be maintainable. AIR 1994 All 1 (7,
8) - 1904 All L.y 104.

(14) Where the title of the math to the suit land was
already extinguished by adverse possession, held by
his election in 1939 the present mathadhipathi could
not acquire the right to possess and enjoy or torecover
properties which no Jonger belonged to the “rust. AIR
1966 SC 1603(1606).

(15) Section 14 covers a case of misfeasance,

breach of trust or neglect of duty and not a general -

prayer for accounts. All the dealings of a trustee and
not merely instances of misfeasance, breach of (rust
or nenlecl of duty are covered by the relief for ac-
counts. The decree shall not be merely for damages
and costs but also for the money still in the hands of
the trustee. AIR 1966 All 189 (190) : 1965 AlFLJT 890.

(16) Mosque is public trust — De facto manager
is competent to sue on behalf of mosque. (1965) 1 Ker
LR 106: 1965 Ker LT i2(13).

(1) H creating by a Will a trust for religious
purposes — T made manager of Dera along with its

R Properties for carrying out objects of the Dera and

effectimprovements — T selected for his ability and
learning — Panchayat given right to remove him in
case he became bad character — Property not to be
alienated except for the purposes of the Dera itself —
Held, that a public trust for religious purposes was

E’l‘he] Rengom Endowments Act,. 1861 .

created by the wntl AIR 199 Punj l8‘2(189)

(18) Section 94(3)(c) of the U.P. Public Ch_antab.k
and Hindu Religious Institutions and Endowments
Ordinance (16 of 1976) which provides for abatement
of proceedings does not apply to proceedings befow
a Court. So a suit under S. 14 pending at the com-
mencement of the Ordinance could notabate under S.
04 (3) (¢). Section 94 (3) (d) of the Ordinance only
provided for a forum for suit. appeal or application:
and further provided that the same forum would bi
available to suits, appeals or applications pending at
the commencement of the Ordinance. Under the Or-
dinance the present proceeding was saved and did not
abate. 1980 UPLT (NOC) 80.

(19) Scction 94 of the U.P. Public Charitable and
Hindu Religious Institutions and Endowments Ordi-
nance did not repeal the Central Act but merely -

- suspended the operation of the Central Act tempo-

rarily. Hence application under S. 14 of the Act made
after expiry of the ordinance would be maintainable
1986 Al LJ 163 (165): 1985 All WC 832.

(20) Where a suit is filed in Civil Court for
permanent injunction restraining the defendants from
making any construction over the land in suit (a
private graveyard and a private Inambara) which is in
the nature of Wakf Alalaulad, in which dead bodies-ol
the family of the plaintiffs are buried, the relicfs in the
suit could not be said to be covered either by any

clauses of S. 92 of the Civil P.C. or by S. 14 of the Act.

1988 Al LJ 1323 (1325) :.1988 All WC 1414.

3. “Trustee, manager or superintendent”.

(1) The words “trustee, manager or superintend-
ent” of any mosque, temple or religious establish-
ments in S. 14 mean a trustee, manager of superin-
tendent of a mosque, temple or religious institution to
which the provisions of Regulation 19 of 1810 would
have been applicable if they were in force now. AIR
1934 Cal.741(744)(DB). (Act applies to endowinerits
of public character though coming into existence
after 1863.)

(2) Suit against trustee, manager or superinténd-
ent contemplated by S. 14 is suit against trustee. A
manager or superintendent to whom endowed prop:
erty has been transferredunder S. 4. (I9l”ﬂ4UCaH??
(332) (DB). : :

(3) For the operation of this Act, it is 1mmaterml
whether the office of trustee or manager is hereditary
or not and in either case, a trustee or manager who
misconducts himself and acts contrary to the objectol
the endowment can be dealt with under the provisions
of this Act. (1907) 34 Cal 587(595) (DB).

(4) A manager of a religious institution is in the
same position as an express trustee for purposes of S.
10: Limitation Act. AIR 1935 Mad 483 (485) (DB).
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4. ‘‘Appointed ynder the AcL”

(1) The words “appointed under the Act” in S. 14
apply not only to “the Members of the Committee™,
but also-to the words “trustee, manager or superin-
tendent”. AIR 1935 A11273 (276)(DB). (Application
for removal of trustee and appointment of another is
not governed by S. 14 in absence of members of
committee as parties.)

{Butsee AIR 1949 Al1612(614)(DB) ** 1971 Sim
LI (Him Pra) 337 (344) #** AIR 1934 Cal 741 (741)
(DB). (Words “appointed under this Act”, in S. 1
refer only to committee. Trustee or manager who can
be sued under the Act, therefore, need not be trustee
or manager-appointed under Act.)]

5. Neglect of duty.

(1) Neglect of duty which justifies removal must
be of the same seriousness as misfeasance or breach
of trust. AIR 1939 Mad 346 (349, 350).

(2)- Person appointed by committee to
dharmakartaship need not be of a particular sect,
although it is desirable that the Dharmakarta should
be of the sect to which temple belongs, it is not a
misfeasance or breach of trust or neglect on commit-
tee if they do not insist of this qu'llification in making
appointment. (1884)7 Mad 222 (323, 224) (DB).

(3) Suit by one member of committee against
other members for declaration that resolutions passed
at certain meetings are uitra vires and invalid — Suit
is not for “neglectof duty” by any person with regard
to religious endowment. AIR 1926 Cal 583 (584)
(DB).

6. Suit to remove trustee — Scope of.

(1) Question of validity of appointment of trustee
cannot be gone into-—Question that can be dealt with,
stated. AIR 1926 Lah 16(17)(DB).

(2) Section contemplates that in a suit under this
section Court has not to piss any order against a
person who is alleged to have got into inanagement
without authority; but the only-question to be consid-
ered is whether a person in whom property, has been
vested should be removed for misfeasance or malfea-
sance. AIR 1938 Bom 311(314) (DB).

(3) Where plaintiffs in suit are not trustees them-
selves, and are not entitled to possession of property,
they are entitled to sue for removal of trustees without
asking for possession themsedves.-(1911) 21 Mad LJ
450(451) (DB).

(4) Suit was broughtagainst surviving member-of
committee for his remo
when b dicd pending Titigalic it was held that as
relief clarmed was personal cause of action did not

survive against his heir during litigation. (1913) 40
Cal U2D0) 1D

]
="

" neglect of duty and
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(5) Suit for removal of manager of religious
intitition by a person alleging that the institution is
private and founded and maintained by his ancestors.
and that he alone has power of appointing and dis-
missing manager -- Ad valorem court-fee and not «
stamp of ten rupees is payable. 1912Pun LR No. 216.
p. 685 (687) (DB).

(6) Suit by person appointed by committee as
trustee against defendant for-his removal — Plaintiff
must prove that temple falls under S. 3 and that
defendant has no right to manage it, (1909) 6 Mad L
Tim 282(283).

(7) The Additional District Judge has no;jurisdic—
tion to entertain an application for removalof a trustee
under S. 14 of the Religious Endowments Act unless
he is empowered in that behalf by the State Govern-
mentunder S. 2 of the C.P: and Berar Courts Act. The
provisions of the C.P. and Berar Courts Act cannol
justify the passing of such an order when the applica-
tion for removal is not purported to be made under S.
14 of the Religious Endowments Act but is made in
the ordinary jurisdiction of the Additional- District
Judge in the execution proceedings before him. AIR
1961 Bom 239 (24])

(8) The Distri ict Judge, as a principal Civil Coun
of original jurisdiction, has by virtue of his powers as
a Kazi, a general power of nominating or appointing
a mutawalli to a mosque. when there is a v‘dcaﬁcy in
the office in a summary proceeding, i.e., on a mere
application; but where the application is for the re-
moval of an existing mutawalfi and the appointment
of another in his place, it cannot he AIR 1947 Nag
31(32): _

(9) Suit for removal of manager of temple —
Misteasance, breach of trust and negligence in per-
formance of duties alleged — No land shown to have
beenandowed for support of temple — S 14 does not
apply. AIR 1979 All 74(82). ’

7. Grounds for removal of trustee.

(1) Interest of trust not kept in view by defendant
and his conduct not being such to inspire confidencc
— Defendant should be removed from trusteeship —
Acts of misfeasance and breach of trust proved —
Court may directremoval. AIR 1926 Lah 16(19)(DB).

(2) Grounds for removal of sajjadanashin
mutawallis stated — Neglect to repair wakf premises
with funds in hishands — Failure to produce accounts
notexplained. AIR 1934 Pat 443 (450, 453) (DB).

(3) Custom to have member of founder™s family
as one of trustees — No such member available and

plainti{f-stranger appointed as triistee — Committec

subsequently removing him at meeting and defend-
ant-hot member of founder’s family dppmnted in his
Dlaee — Reouncmentx of meetinonat fllAawiad —
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Resmoval of plaintiff and appointment of defendant,
held invalid. AIR 1939 Mad 346(351).

(4) Trustee neglecting duties to be performed
under trust, setting up title in himself and selling
portions of trust property as his own — Remvoal of
trustee is proper. AIR 1928 PC 106 (107).

(5) Mere disobedience by trustee of committee’s
directing his co-trustée to take joint charge is not
sufficient reason for his dismissal. AIR 1940 Mad
823(824).

8. Powers of District Judge.

(h When an office of mutawalii falls vacant the
District'Judge has power in proper circumstances to

. make an appointment to fill up the vacancy — Power

is limited and defined by Ss. 18 and 14 of Act and
S.92, C.P.C. — No power to-remove mutawalli in

migeellaneous proceedings or (o cull for rendition of

- accounts exists. AIR 1938 Pat 537(538).

(2) Temple — Scheme for management framed by
decree —- Provisionstegarding electionof trustee, his
qualifications for election made — Scheme empow-
ering trustee worshippers or voters of temple to apply
to.Court for such further directions as may be neces-
sary for carrying out scheme — Worshippers and
voters held entitled to apply to Court for determina-

- tion whether person nominated for election as trustee

was ehgible — Court has power to delermine that
questionand give directions — Relief asked forneed
not be provided forin decree or asked for in‘separate
suit-— What is misconduct of rustee stated. AJR 1939
Mad 605 (606, 607, 608).
9. Appeal. v
(1) Jurisdictionisconferred upon the “CivitCoust”

“to determine matters which fall to be determined

under the Religious Endowments Act. Section 14 of
the Act expressly uses the word “decree” in regard to
the claim for damages and-costs. The reliefs Wwhich
can be granted under S. 14, Religious Endowments
Act, would conclusively determine the rights of the
parties within S. 2(2), Civil P.C. Hence an order
passed under S. 14 amounts to a decree and is appeal-.

able. AIR 1961 All 125(129) (DB).

(2) Scheme providing for District Judge exercis-
ing control over management — His orders are final
not subject to appeal. AIR 1927 Bom 422(423) (DB).

(3) Suit by two members of committee challeng-

ing election of other members — Death of one plain-

mf—~ Appeal from degree in syt is not mgompetcnl
inabsence of deceased plaintiff — Right of remaining
plaintitf subsists — Substitution of deceased pl.untlff
isnotnecessary. AIR 1970 Cal} 505 (509):75 Cal WN
256.

10. banctlonrfor suit.
(1) The sanction of the Board is required under

‘1125.
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S.5(2) of the Wakf Act, 1954 only inrespect of suits
of the nature contemplated under S. 55 (1) i.e. suits

falling within the scope 0f S. 92, C.P<C.or S.. 14 of the

Religious Endowments Act. There is no need to
obtain the leave or consent for filing a suit in respect
of aprivate trust or private wakf. (197|) 84 Mad LW
33(84).

(2) Application by any person or authority other
than Board for sanction of Collector under S. 93, Civil
P.C. for institution of suit under S: 92 against trustees
of Wakf — Maintainable — Sanction of Board re-
quired under S. 55(2) of the Wakf Act, 1954 is in
addition to that required under S. 92, Civil P.C. AIR
1962 Ker 343 : 1962 Ker LT 544 (FB).

(3) If the suit in respect of public and private wagfs
is filed for any of the reliefs mentioned in S. 14 of the
Actand S. 92 of the Civil P. C., then such a suit is not
maintainable by any person or authority othei'than the
Board unless the consent of the Board in writing hax
been obtained. 1987 Al L} 920 (921): 1987 Al WC

11. Alienation of trust property.
(1) Manager of endowed property has authority to
alienate or mortgage endowed property if an occasion

should arise when itbecomes necessary in the interest’

of the endowment to do so; he has authority to charge
or sell'endowed property if it is necessary to perform
the Sradh of a deceased mahant and there are not
sufficient funds for that purpose. AIR 1924 Pat 611
(612) (DB).

(2) A mahant can grant a permanent lease of math
lands pravided such a settlement is made in the
ordinary course of management. AIR 1938 Pat 613
(618) (DB) ** AIR 194] Pat 354 (358, 359) (DB).
(Properties appertaining to asthal necessarily mean
properties of deities presiding in asthal — Alienation
by mahant — Necessity — And benefit of estate —
Conditions stated.)

(3) A mahant is at liberty to dispose of propérty of

mutt during the period of his life. AIR 1933 PC 75
(78) ** AIR 1934 Lah 964 (965) (DB). (Powers of
mahant to make compromise creating an interest in
trust property beyond his lifetime — Powers dis-
cussed.)

(4) Atrustecof a te‘inple can validly grant a lease
of temple lands for building purposes for a4 period of
21 years with an option for the tenant to renew it for
a like period at an enhanced rate. AIR 1924 Mad 731

(735) (DB).

(5) Mourasi Mokarrari patta or lease granted by
shebait at fixed rent in perpetuity — Claim by suc-
ceeding shebait for enhancement of 1 rent — Patta not
challenged by succeeding shebaits foi-large number
of years — Inference of legal necessity. (1936) 63 Cal

“L122 (24, 25).

-
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. {6) Shebait gomasta of debuttar property is not
competent to grant permanent lease at a fixed' rent
unless it be for imperative legal pecessity for the
benefit of estate. It must also be shown that the entire

-amount raised as salami was necessary t0 meat the
actual pecuniary pressure on the estate and that amount

actually required for meeting pressing needs could
not be raised by a lease for a term even in perpetuity
at a variable rent. AIR 1936 Cal 256 (258).

(7) All shebaits constitute one body in the eye of
taw — Even the act of majority can bind neither the
dissentient minority nor the debutter estate — No
valid- title can pass on a transfer of any right by a
shebait unless the act was done with the sanction and
approval of ali the co-trustees. {1964) 68 Cal WN 532
(535).

(8) Public trust created by Will — Manager
appointed — Manager not competent to alienate the
property of the trust— Manager could not make a gift
of the property in favour of his Chela. AIR 1970 Punj
182 (189). .

12. Alienation of office.
(1) Alenation of office.of archaka to one in line

of heirs not for consideration and a0t in any way
opposed to or inconsistent with the interest of the
institution is not invalid. AIR 1935 Mad 220 (226,
227) (DB). (Where a principal deity is worshipped at

" ashrine, a number of other idols are placed there and

have benefit of that worship; it is not usual to regard
‘them as objects of independent mirasi rights of war-
ship.) '

(2) Transfer of officé of trustee by Board and
Comimittee in return for present payment of certain
amount and annual contribution of certain sum.is
opposed to public policy. AIR 1938 Mad 713 (714)
(DB). '

(3) Office of mutawallj is neither heritable nor
transferable in the absence of any provision in
wakfnama; Mutawalli has no right to appoint his
successor in his own fifetime and in health and with-
draw from management while in good health unless
his powers are general. In Suit for possession of wakf
property from trespasser where its wakf nature is
denied, all mutawallis must join. AIR 1935 Cal 623
(624, 625).

(4) An alienation or release or rgnunciation of an
office of a trustee not for value in favour of next or
immediate heir 4s valid; otherwise it is invalid. AIR
1941 Mad 5521556).

" {5) Alienation-ofoffice at whimof any pasticular
holder not aHawed. ATR 1942 Mad 483 (486) (DB):

(6) Hereitary religious offices are inalienable
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and no custom qualifying the principle can be upheld.

AIR 1935 Mad 5(6) (DB).

13. Other powers generally of trustees and

manager.

(1) Mutawalli appointed by Committee. —Prop-
erty vests in committee and not in mutawalli —
Committee can sign cheques — Committee entrusted
with administration of endowment has full power (¢

incur expenditure necessary for purpose of manage- . -

ment. AIR 1934 Cal 348 (351, 353).

(2) Delegationtoa committee of trustees by all the
trustees of powers of management isnot invalid. AIR
1634 Mad 672 (673). )

(3) Expenditure on festivals by trustees in temples
should not be wholly guided by considerations simi-
Jar to expenditure by guardians for minors’ necessar-
ies or benefit; distinction in their nature stated and
trustees’ powers regarding expenditure on festivals
stated. AIR 1937 Mad 970 (972).

(4) Decision of majority of trustees of public trust
binds ‘minority in matters connected with manage-
mentof trust property but does not bind them in regard
to matters which are ultra vires. (1909) 19 Mad LJ
513 (515) (FB). ,

(5) "Suit to recover endowed property — Public
endowment — Suit to recover propert_\" alienated by
Shebait — Suit can be instituted by person who is

shebait at time of institution of suit and not by the-

prospective shebait. AIR 1938 Pat 394 (395).

(6) Person managing affairs of institution and
treated as-mahant by all persons --- Property entered
in his name in revenue records — Such person is
entitledto recover for benefit of mut, property which
beionged to mutt but has been held by trespassers.
AIR 1935 PC 44 (45). o

(7) The mere fact that a man professes to act as

mutawallis does not entitle him o institute a suit foi

recovery of possession of wakf properties from onc

who may have wrongfully acquired possession of it.

AIR 1927 Cal 130 (135, 136) (DB)..(The office o
mutawalli being a hereditary one, suitto oust a persoi
from such office is regulated by Art. 120, Limitation
Act, and a person not ousted within:six years gels
indefeasible title o it.)
14. Trustees and archakas.
(1) Archakas of subordinate temple openly setting

up exclusive right to possession and management ol |

temgale adverse to right of management.of trustees —
Trustees “have no right to #nterfere with the said

manazementexcept to exercise a general supervision-
oversthem and-have-po right to oust-them. AIR 194(-

Mad 208 (209).
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15, Nature of interest entitling person to sue.— The interest required in order to entitle a

[The] Relighous Endowments Act, 1863

person: to sue under the last preceding section need not be a pecuniary; or a direct or immediate, interest

ence of the trusts.

.or such an interest as would emltle the person swping to take any pagt inthe management or superintend-

Any person having a right of attendance, or having been in the habit of attending, al the perform-

~ ance of the worship or service of any mosque, temple or religious establishment, or partaking in the

benefit of any distribution of alms, shall be deemed to be a person interested within the meaning of the

last preceding section.

16. Reference to arbitrators.— In any suit or proceeding instituted under this Act it shall be

lawful for the Court before which such suit or proceeding is pending to order any matter in difference in
such suit to be referred for decision to one or more arbitrators.

Act 10 of 1940 applied.

Whenever any such order shall be made, the provxslom of *[Chapter 1V of the Arbitration Act.

" 1940] shalt in all respects apply to such order and arbitration, in the same manner as if such order had

been made on the application of the parties under "[section 21 of the said Act).
fa] Substituted for “Chapter- V1 of the Code of Civil- Procedure™ by the Arbitration Act. 1940 (10 of 1940), section 49

and Sch. 1V (1-7-1940).

fb] Substituted for the words and figure “Section 312 of the said Code™, ibid.

17. Reference under Act 10 of 1940.— Nothing in the last preceding section shall prevent the
parties from applying to the Court, or the Court from making the order of reference, under the said

_*[section 21 of the Arbitration Act, 1940].

la] Substituted for the words and fjgure “Section 312 of the said Code of Civil Procedurc™ by the Arbitration Acl.
1940 (10 of 1940, section 49 and Sch. IV(I 7-1940). o

"18. Application for leave to institute suits.— No suit shall be entertained under this Act

without a preliminary application being first made to the Court for leave to institute such suit, *[* * *].

The Court, on the perusal of the application, shall determine whether there are sufficient prima

facie grounds for the institution of a suit, and, if in the judgment of the Court there are such grounds.

_ leave shall be given for its institution.

Costs.

R | Ifthe Court shall be of opinion that the suit has been for the benefit of the trust, and that

paid out of the estate.

- no.party to the:suit is in fault, the Court mdy order the costs or such p()mon as it may consider just to be

_ Section 14 - Note 14 (contd.)

(2) Anarrangement by which archakas are remu-
nerated by share of offerings 15 not by any means
detrimental to interests of institution; alranoemem s
not in the nature of a “lease” because collection is
made by temple authorities themselves and a portion
only is handed over to the archakas. AIR 1935 Mad
220 ¢228) (DB).

(3) Offerings at the worship in temples belong to
archakas — Cashofferings during processions of idol
belong to archakas and other surplus offerings to
those wha carry the idol at timie of the procession.

1937 Mad WN 975 (976).

(4) A pujariisappointed by the founder to conduct
the warship of the deity. He cannot claim better rights
and also cannot resist the suit of a de facto shebait for
his removal specially when he is setting up a title in
himself with respect to a portion of temple premises.
1972 Al WR (HC) 98 (99). '

) 15. Other illustrative cases.

4 S;iit against mutawallis — Inam granted to

them for the performance of religious services —
Service-holder is not liable to account — Trust prop-
erty is divisible among such holders for-better con-
venience. AIR 1922 Mad 8 (9) (DB).-

(2) Practice of certain institution cannot be pre-
sumed from practice prevalent in majority of reli-
gi6us mstitutions — Rule of practiceshoiuld be col-
lected from its own constitution or practice as proved
in evidence. AIR 1941 PC 56 (61). -

(3) Where shebait of an idol is:disqualified to
manage property of idol,-idol being under a perpetual
disability the Court of Wards can take over its man-
agemént. Compromise hy manager of Court of Wards ,
in whose hands management of property is placed.
which js not for benefit of idol, is bad. AIR. 1941 P.u
260 (266) (DB).

SECTION 18 — SYN(’)PSIS.

1. Sanction to sue.

2. Para2.

3. Appealand revision. _
4. Costs. . : .
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la] The words “The upphcanon may be made upon unstamped paper”, were omitted by the Court-fees Act, 187() (4 ‘

of 1870), section 2 and Sch. 1.

[S18N1] 1191

[b] The words “in calculating the costs at the termination of the suit, the stamp duty on  the preliminary apphcatmn
shall be estimated, and shall be added to the costs of the suit” were omitted, ibid. .

Sectlon 18 {contd.)
1. .Sanction to sue.

. '(l) A trust governed by the Religious Endow-
ments Act requires sanction under S. 18. Even if no
such sanction is necessary, where other persons are
interested plaintiff cannot suc without permission
under O. 1.Rule 8 or S. 92, C.P.Code. (1910) 8 Mad
LTnm 357 (358) (DB).

(2)" Sanction to institute a suit against trustees
managers etc. in their capacity as such trustees is
necessary under S. 18. (1910) 11 Cri LJ 192 (192)
(Mad). '

(3) Person electing to proceed under the Act can
be given only such special relief as that special statute
provides for and if he wishes for any special relief

‘beyond that, he should proceed u/S. 539, C. P. Code

— Suit forscheme and removal of trustees — Sanc-

" tion of Advocate-General and nolof(‘owtnecessdry :

AIR 1917 Cal 835 (836) (DB) ** (1911) 12 Mad LJ
450 (451) (DB).

(4) Suit for individual worshipper against trustee
is competent without sanction under S. 92 where his
individual rights are infringed -- Consideration rel
evant in such suit stated. AIR 1927 Mad 554 (555)
(DB).

(5) Persons having intercst in temple can sue for
declaration that trustee must carry out certain duties
and no sanction is necessary for such suit. AIR 1917
Mad 868 (870).

! (6) Atrustee of areligious endowment constituted
under the At can sue his co-trustee for a breach of
trust even without sanction under S. 18. The right to
sué'ts given by he general law and 18 independent of
the provisions of this Act. (1909) 19 Mad LI 513(514)
®B).

(7) Section 18 confers very wide powers on the

sttnct Judge — His discretion cannot be rightly .

interfered with. AIR- 1916 Mad 384 (384) (DB).

(8) Permission to file suit — Grant of — Court
need- not express its final-opinion on” controversies
raised — His satisfaction that prima facie grounds
exist for filing suit is sufficient. 1986 A1 L) 163 (165)
:, 1985 All WC 832.

(9) Insuitagainst sajjadanashin and mutawalli of

religious endowsnent charging him ‘with not having -

discharged +i$ duties the plaintffs are entitled to
proceed under S. 18-0f Act or under wider alternative

B of 8. 92,Civil P.°C. AIR 1934 Pat 443 (446) (DB).

~(10) Aci uppﬂmx to-endowments of public charac-

ter though comiag into existence after 1863 - Trus-

-

leave can be granted under S. I8 to sue trustee or

manager of such .endowments. AIR 1934 Cal 741
(741,742, 744) (DB) ** AIR 1949 All 612 (613).

(11) In order to attract provisions of Ss. 18and 14.

all that is necéssary is to show that the endowment is
.of a nature that the superintendence of it could vest in
the Board of Revenue under Regulation 10.of 1810l

it were in force. AIR 1932 Pat 177 (179) (DB).

(12) Leave once refused may be subsequently '

granted on fresh partition. ('9! 1) 2 Mad WN 167
(167).

(13) Section 18 is very similarto S. 195, Criminai
P.C. and differs from S. 92, C.P.C. — Distinction in
grant of sanction under different sections explained.
AIR 1918 Mad 560 (561, 562) (DB). :

(14) Sanction when given to two persons, one of

them cannot sue without getting the sanctionamended.
AIR 1915 Mad 127 (127, 128) (DB).

(15) Suit for appointment of proper persons as
trustees after removal of present trustees and for a
scheme — Suit maintainable with sanction under S.
539,C.P.C.andno leaveunder S. 1 8 is necessary. AIR
1917 Cal 835 (836) (DB).

(16) Suit brought by the general trustee of a

teémple against a subordinate trustee or katalaidar for
the recovery of the balance of the amount due by
defendantunder the terms of his trust and not paid by
him to the temple — Sanction necessary under S.

_92(d) C.P.C. if it be sought to recover it by way ol
damages, then the suit falls urider S. 14 of the Réli-

gious Endowments Act, and is bad for want of the
sanction required by S. 18 of the same. AIR 1921
Mad 479 (479) (FB),

(17) Fact thatapplication for leave {o sue made no
mention of Act and that all plaintiffs in suit under

section were not applicants do not constitute defects’

vitiating Court’s order for removal of defendant trus-
tee f‘r()m managership. 1900 Punj Re No. 95, p. 386
(389) (DB).

(18) This-section does not apply 10 a suit by the

managers against the pujaris for the possession of

some témple property and injunction. (1955) 8 Sau
LR 204 (207). _

(19) Sections 18 and 14 apply to any mosque.
temple or religious endowments created after 1863:
(1889) ILR 21 All 18 (FB) held did not lay=gowan
correctlaw. 1984 AILLJ 673 : 1984 All WC 4234428)

—(FB) ** 1986 All'1J 63.{164) : 1985 AH WC832.

(20) Sections 13 and 18 refer to suits in respect of

teeor manager necd ﬂm;bt appointed-under Act; and ~+FI0Sques, temples and religious estabhthems in

J
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19. Court may require aceounts of trust to be filed.— Before gwmo }eaVc for institation of s
suig;-or, after Jeave has been givensbefore any proceeding is taken, or at any time when the suit is
pemdmg, the Court may order the-restee, manager or superintendent, or any member of a committee, as
the case may be, to file in Courtthe accounts of the trust, or such part thereof as to the Court may seem -

necessary.

20. Proceedmgs for criminal breach of trust.— No suit or proceedmg before any Civil Court

under the preceding sections shallin any way affect or interfere with any proceeding in a Criminal Cour1

- for criminal breach of trust.

21.  Cases in which endowments are partly for religious and partly for secular purposes.—
In any case in 'which any land or other property has been granted for the support of an establishment
partly of a religious and partly of a secular character,

or in which the endowment made for the support of an establishment is, appropriated partly to

religious and partly to secular uses,

the Board of Revenue, before transferring to any trustee, manager or superintendent, or to any
committee of management appointed under this Act, shall determine what portion, if any, of the said
land or other property shall remain under the superintendence of the said Board for application to secu-

lar uses,

and what portion shall be transferred to the supenntendence of the trustee, manager or \upenn

tenident, or of the committee,

and also what annual amount, if any, shalt be charged, on the land or other property which may be
so transferred to the superintendence of the said trustee, manager or superintendent, or of the committee.
and made payub}e to the'said Board or to the local agents, for secular uses as aforgsaid,

In every such case the provisions of this Act shall take cffect only in respect to such land and other

property as may be.so transferred.

Section 18 - Note 1 (contd.) _
general, und these are not restricted-to those used in
Ss. 3to 13. These words in Ss. 13 and 18 are of wide

import. 1984 All LJ 673 (677) : 1984 All WC 423

(FB).

~ {21) "Kshetra” is for a charitable purpose. If in the
discharge of its functions acts of non-feasance or

misfeasance are attributed to authorities concerned
the Kshetra being registered under Societies Regis-
tration Act, the remedy cannot lie under S. 18. 1982
AIILJ (NOC) 1.

(22) Sanctionto sue under S. 18 —Granted totwo
persons — Suit filed under S. 14 could not abate even
on demise of both original plaintiffs — Any interested
person can continuge it — Fresh sanction under S. 18

not necessary. 1985 All LJ 562 (564): 1985 All WC

262.

2. Para 2.
(1) Application for leave to sue must specity
charges. AIR 1924 Mad 644 (645) (DB).
(2) The District Judge can make preliminary

enquiry as to the contents of the petition before

passing an order under S. 18; he isnot bound to act on
mere perusal of the petition.
(126) (DB).

(3) Noelaborate enquiry is necessary or essential
under.S. 18 of the Act. AIR 19300 Alt 577 (577) (DB).

(19IO)7Mad LTim 126"

(4) A sanction, in general terms giving leaveto suc
any or all the respondents leaving the petitioner to
choose which of them they wilt proceed against, is
improper. AIR 1924 Mad 644 (645) (DB).

(5) While an application has to be presented
before the District Judge, it could be transferred and
heard by an Additional District Judge who hag begn
assigned the disposal of the application by the District
Judge. AIR 1972 All 355 (357) :.1972 Al WR 156.

3. Appeal and fevision.

(1) Order refusing leave to institute a suit undey
Act is not appealable. AIR 1925 Pat 138 (139) (DB).-

(2) Order of DistrictJudge under S. 18 of Actisnot
open ta revision under S. 622 {old) C.P.C. (1910) 7
Mad L.Tim 126 (126) (DB).

(3) While giving permission under 5. 18 to file a1
suit under S. 14 the trial.Court gave a finding that
circumstances casted a cloud on the title of the trus
property and created obstacles in the proper function-
ing of the trust no interference was called for in
revision under S. 115, C.P.C. 1982 Al L) 546 (54‘%)
1982 All WC 194

4, Costs.

(1) Costs of sanction petition would ordinarily be

akowed if it is bona fide. AIR I9]6 Mad 384 (3‘%4
385) (DB).



Commissioner of Wakfs to cancel any election arid
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T 22, Government not to hold charge henceforth of property for support of any mosque,

temple, ete.— Except as provided in this Act, it shali not be lawful *[* * *].for "[the Central Govern-

. ment or any State Government], or for any officer of any Government in his official character,

to undertake or resume the superintendence of any land or other property granted for the support

of, or otherwise belongin0 to, any mosque, temple or other religious establishment, or

to take any part'in the management or appropriation of any endowment made for the mainténance

-of any such mosque temple or Other establishment, or

to nominate or appoint any trustee, manager or superintendent thereof or to be in any way con-

cerned therewith.

la] The words * af;er the passing of this Act” were omitted by thé Repealing Act, 1874 (16 of 1874), section 1 and

Sch.
[b] Substituted for the words “any Government in India” by A.C.A.Q., 1948 (23-3-1948).
STATE AMENDMENT -
West Bengali :

In its application to the State of West Bengal, to section 22, the following proviso shall be added, namely,%

“Provided that this section shall not so far as it is inconsistent withthe provisions of the Bengal Wakf Act, 1934.
apply to any wak{ property in Bengal."-~Beng. Act, 13 of 1934, section 77 (19-7-1934). . :

23. Effectof Actin respect of Regulations therein mentioned, and of buildings: of antiquity,
etc.— Nothing in this Act shall be held to affect the provisions of the ‘Requ]aﬂom mentioned in this Act,
gxcept insofaras they relate to mosques, Hindu temples and other 1'eligious'_estab]ishments; or to prevent
the Government from taking such steps as it may deem necessary, under the provisions of the said
regulations, to prevent injury ‘to and preserve buildings remarkable for their antiquity, or for their hm—
torical- or architectural value, or required for the convenience of the pubhc .

{a] Namely, the Bengal Charitabic Endowments, Public Buildings and Escheats Regulation, 1870 (Ben. Reﬂn 19 ol'
1810), and Madras Endowments and Escheats Regulation, 1817.(Mad. Regn. 7 of 18‘7)
. SI‘A’I EAMENDMENT
Section 23-A:
West Bengal : .

In its application to the State of West Bengai, after section 23, the following section shall be inserted, namely :-—

“23-A. - Powers of Civil Court to be exercised by the Board of Wakfs in Bengal.— Notwith-
standing anything contained in this Act, the powers of the Civil Court underssections 5 and 10 shall be
exercised in respect of any wakf propéity in Bengal by the Board of Wakfs appointed under the Bengal
Wakf Act, 1934."—Beng. Act 13 of 1934, section 78. :

~24. “India”.— [Repealed by A.C.A.O., 1948 ]

‘Section 23-A(West Bengai) " not the.Conunissioner is competent to hoid that there -
' : was no election ‘within-the statutory ‘period and to
appoint a person to till the vacancy. Hlegat acts of
Commissioner though ratified by Board cannot be
sustained. AIR 1970 Cal 505 (506) : 75 Cal' WN 25@.

(1) There is no power or-authority entrusted to.the

direct: fresh election by selection by the remaining
inembers. a view of 8. 23-A, the Board of Wakfs and




1 Rail

@ While TDR refund requests arc filed & registered on IRCTC website www.irctc.co.in, they are p d by Zonal Railways as per
in under heading General Information.

y Refund Rules.(detail available on www.ircic.co.

- ® In premium special train cancellation is not allowed. i
' Confirmed ticket can be cancelled upto thirty minutes before scheduled departure of the train. However, no refund shall be granted on cancellation of confirmed ticket after four hours
before the scheduled departure of train. ;

e @ RAC/partially confirmed Ticket can be cancelled upto thixl'ty minutes before scheduled de‘?:armrc ’gf the train. However, refund will be granted as per provt'sl'ons of extant Ra"wuy Refund

Rule.
@ In casc, on a party e-ticket or a family c-ticket issued for travel of more than one p ger, some p have d reservation and others are on RAC or waiting list, full refund
- of fare , less clerkage, sha!l be issible for confi ip also subject to the condition that the ticket shall be cancelled online or online TDR shall be filed for all the passengers

upto thirty minutes before the scheduled departurc of the train.

For Suvidha Train , only 50% refund is allowed in case of cancellation of Confirm/RAC tickets upto 6 hours before the scheduled departure of the train or preparation of chart whichever is
earlier.

In case of Train Cancellation, full refund will be granted automatically by the System. However, if the train is cancelled partially on its run, passengers arc required to file TDR within
72hrs from schedule departure of the train from the passenger’s boarding station.

Passengers are advised not to carry i /dang plosi ticles as part of their luggage and also to desist from smoking in the trains.

o Contact us on: 24*7 Hrs Customer Support at 95553-95553 or www.paytm.com/care.

® Variety of meals available in more than 1500 trains. For delivery of meal of your choice on your seat log on to www.ecatering.irctc.co.in or call 1323 Toll Free. For any suggestions/
complaints related to Catering services, contact Toll Free No. 1800-111- 321 (07.00 hrs to 22.00 hrs)
N e Railway Sccurity Helpline No.182
® ALL India Passenger Helpline no 138
© PNR and wain airival/departure enquiry no. 139
¢ To report unsavoury situation during joumey. Please dial railway security helpline no. 182
e All the Terms and conditions specified will be applicable in case of opting Travel Insurance facility. Please Refer Travel Insurance s Terms &amp; Conditions available on Home page of

www.ircte.ce.in website.
e Never purchasc e:ticket from unauthorized agents or persons using their personal 1Ds for commercial purposes.Such tickets are liable to be cancelled and forfeited without any refund of
mongy, under scetion (143) of the Indian Railway Act 1989. List of authorized agents arc available on www.irctc.com E-Ticket Agent Locator
o Contact us on: 24*7 Hrs Customer Support at 95553-95553 or www.paytm.com/care.
General Rules/ Information for E-ticket passengers
a) Status of E-tickets after Chart preparation :

1. Confirmed E ticket -E-ticket where all passengers arc confinmed.

2. Partially waitlis/Confirmed/RAC E ticket -E-ticket wherc some passengers are confirmed/ RAC and other wait-listed.

3. Fully waitlisted E tickets -E-ticket where all passengers are waitlisted.
b} Authorization lo bogrd ﬂ'n‘e‘ lféiﬁ :

1. Passengers with confirmed E ticket are permitted to board the train. Their names will appear on the reservation chart.
c} Name of passengers with Partially Waitlisted /Confirmed/RAC will appear en the chart (including the waitlisted passengers in the partially waitlist ticket).
d) Cancellation & refund rules :

1. Confirmed E-ticket before chart preparation: E-ticket can be cancelled online and the amount will be reﬂ{nded electronically to the respective agent s account used for booking.

2. Confirmed E-ticket after chart preparation: Cancellation/ Refund request received aficr preparation of chart are forwarded by IRCTC to concerned railway for manual processing. Refund
amount received from concerned railway will be credit back to the respective agent s account used for booking by IRCTC.

3. Partially waitlisted E-ticket before chart preparation: E-ticket can be cancelled online and the amount will be refunded electronically to the tespective agent s account used for booking.

4. Partially waitlisted E-ticket after chart preparation: E-ticket cannot be cancelled online after chart preparation. Partially waitlisted c-ticket hiolder where part passerigers have travelled and”
want to claim refund for passengers who have not travelled is required to send the original certificate issued by TTE / Conductor in licu of the same 10 IRCTC after filing online refund vequest
through the respective agent. The partially waitlisted e-ticket holder where no passengers have travelled &amp: wants to claim refund is'required to file online refund request through
Tespestive agsnt 1t would then bs forwarded to concerped railway and refund received from Railways would be credited back clectronically to the respective agent = account used for booking
by IRCTC.

3. 1f the ticket is partially waitlisted/ Confirmed/ RAC at remote location chart preparation then E-ticket canriot be cancelled online. It is required to file refund request online for claiming
refund through the respective agent. It would then be processed offline and refund received from Railways would be credired back clectronically to the respective At s account used for
booking by IRCTC.

e) Dynamic fare pricing:
Dynamic fare stands for the farc component which may be increased with the subsequent bookings in Premiuni special train
1. No conccession shall be applicable on this train.
2. Only end to end, GN quota bookings will be applicable.

3. Cancellation is not allowed. However, ticket can be cancelled and full refund is admissible if the train is cancclicd by Indian Ruilways.

4. For any rcason, if berth cannot be given to passenger by Indian Railways on booked PNR, full refund shall be granted to the passenger through TDR.

3. Agents will not be allowed to book tickets in trains with dynamic pricing.

1) 1f train is cancelled, E-ticket can be cancelled online up to 3 days from the date of departure of' the train :|1rou-__-|1 the respective agent =5 account used for Eoolﬂng
g) Bank charges, if any. will be payable cxtra. (For. dctails of bank charges kindly refer to Terms and Conditions on www.ircte.co.in )
h) The Compartment/ Cabin/ Coupe/ Coach/ Scat numbers for first AC and First class will be allotied at the time of chart preparation.

i) The customer who has opted for auto-up gradation during booking of his/her e-ticket is requested to check the up-gradation chart before boarding the train.

) IRCTC Service Charge for E-Ticket (Incl. of GST)- Non-refundable:

Class Service Charge .
SL/2s 0 ’

} 1AC/2ACI3ACICCI3EIFC 0

N k) Agent(Paytm) Service Charge for e-ticket (Incl. of GST)- Non-refundable:
Class Service Charge

; sLi2s 0

. 1AC/2ACI3ACICCI3EIFC 0

; Customer Support- Contact us at 95553 95553 or www.paytm.com/care
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THE OUDH LAWS ACT, 1876
(Act No. XVIHI or 1876)

e

\

CONTENTS
Sections. Seations
Preamble, 21. {Repealed],
o 22.  Service of process within jurisdiction
PART I of Lucknow Civil Court,
PRELOKINARY 23, ERepealerJ 1.
1. Short title. sa [Repualed].
Local Extent. . 25, [Repealed]. N
Commenceindnt 26, Revcnuc-agehts authorized to appear, -
2. “[Repealéd). atc,, in rent suits, .
. [Repea : . 27, Power to make rules for custody and
PART If szie of attached property.
o §
GENERAL.LAWS TO BZ ADMINISTERED - 28. " [Repealed]. _
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i 37,0 Acts punishable.
PRE-EMPTION Penalty.
6. Right of pre-empiion. 38, Yines to be credited to such fund ax
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9. Devolution of right when property to RADIARY RULES
be sold or forecloséd 13 a peopriatary . FURRIDIARY RULES
. or under-proprictary tenuce. 39. Power to make rules.
9A. When a suit for pre-emption lies. 40. Publication of rules,
10.  Notice to pre-ecmptors. 4l. [Repealed].
11. Loss of right of pre-emption. 42, ‘Penalty for breach of rules.
12, Right of pre-cmptor on foreclosure. e
13, Suit to enforce rigat of pre-emption, CraeTER VI
‘1’;'. ggzrce tf.f) fix time for -payt;}rent.r . MISGELLANEOUS
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18, {Repealed). _ . 7 subsdivisions.
19.  Rules for taking. evidence. 5. [Repoaled].
20. Execution sale of ancestral and ac- SCHEDULES
4, For 8.0. R., s Gaz. of 1., 1873, Pt. ment, p, 1007, -ibid 1873, Extra Sup-
V, p. 493 ; for R. S. Com., sez ibid, plement p. 17, ibid 1871, Suppicment,
1876, Pt. V,p. 713 ; and for Proceed- pp- 821, 1085 and 1097,
ings in Council, see ibid, 1871, Supple- . i
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{Received the assent of the Governor-General on the 10th Outober, 1876}
An Act to declare and amend the laws to be administered in Oudh

‘Preamble.-——Whereas it is expedient to declare and amend the laws ¢
be administered in OQudh ; It is hereby enacted as follows : .

0

PRELIMINARY

1. Short titﬁe.~-This Act'may be ca‘-lﬂied the Oudh Laws Act, 1876.

Luocal extent—It extends only to * * *2 Qudh ; 8 ((
 aqd it shall come into force on the passing thereof.

Snope —The ochct of the Act is to do away with the nebulous state of law by laymg

The general principles 8 “univer-

sa} apiplication cannot be ignored, but the Act caneot be wmtrucd in the light of Moham-
mcdan Law in matters of pre~emption,® o as to ‘exclude strangers.’

2. Commencement-—[Repeal qf enactments.} Rep. by A I 0j 1938, S. 2
and Schedule.

PART 1

GrnERAL LAW 10 88 apmuivisTERED v OupH

l73; bmmtory law to be administered in OQudh, —The luw to be
administered by the Courts of Oudh shaill be as follows :

(a) the laws for the time being in force regulating the assessment and

collections of land-revenue ;

¢

-

(b) in guestions regarding succession, special property of females, bet-

rothal, marriage, divorce, dower, adopuon, guardianship; mino-

rity, bas;ardy, famity- relauons was, iegacies, gifts,

he-+

partitions,

. or any - religious usage or institution, the rule of tecisian shall

’

(1) any custom apphcabie to the parties concerned which is not
contrary to justice, equity or good consciencs, and has not
been by this or any other enactment, altered or. abolished, -
and has not been declared to bc, “void by any competent

authority :

(2) the Muhammadan law in cases where the parties are Muham-
madans, and the Hindu law in cases where the parties are
Hindus, except in so far assuch 1aw has been, by this or any

The words “‘the territories for the time
heing administered by the Chief Com-
misstoner of *’ omit. by the A. O. 1937,
Gaya Prasad v. Faiyaz Husain, 70 W N

. 622,

Mohammad dbrahim and others v. Zalmr‘
Ahmad, 8 0O W N 688.

“Basdeo and others v. Inder Bckram Singt,

X’\V { of f

70 W N 835,

Thid.

The provmous of this section have
I?ez.n rep. in g0 far as they are incon-
sistent with the Muslim Personal Law-
{Shariat) As%ahcauon Act, 1937, (Acr
’I), 6.

)
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other enactment, altered or abolished, or has been modified
by anysuch custom as is above referred to ;

(c) the rules contained in this Act ; : '

{d) the rules published in the {official Gazette]® as provxded by Secuon
40, .or made under any other Act for t‘ne time being in force
in Oudh

{¢) the Regulations and Acts spe<:1ﬁed in the second schedule hereto
‘annexed, subject to the provisions of Section 4, and to the modi-
fications mentxoned in the third column of {“he same schedule ; -

{f) subject to the modifications hereinafter mentioned, all enactinents
.for the time being in force and expressly, or by necessary impli--
cation, applying to ®{territories which, immediately before the
Ist Novembst, 1956, were comprised in the States of Punjab

" and Delhi] or Oudh or some. part of Oudh :

{g) in cases not provided for by the former part of -this section, or by
any other law for the time being in force, the Courts shalf acc
according to justice,-equity and good conscience.

Scope.~1if a case is not provided for by any part of the section or aay law in fOiC(.., thc
‘Court may act under clause (g) and apply doctrines of English law,1?

- Gustom.—Custom prevails over Mohammedan Law.}' The plea of custom may bg

jcntertamcd in modification of personal law but not in entire abrogation of it.1*

Trust, if gift.—The word gift in this section includes trust, the incidents of which
will be governed by the Mohammedan Law.!* The restrictions rcgardmg transfer to stranger
is'valid."

4. Validity of local customs aand Meércantile usage.—ml local .
customs and mercantile usages shall be regarded as valid, unless they are
contrary to justice, equity or good Tonscience, or have, before the passing of
this Act, been declared to be void by any competent authority.

Judicial Notice.—The Court may take judicial notice of 2 customary right of privacy

in ‘Oudh.t®
PART III
CHAPTER 1
DOWER AMONG MUHAMMADANb

5. Muhammadan dower countracts. how to be enforced.—Where
the amount of dower stipulated for in any coatract of dower by a Muham-
madan is excessive with reference to the means of the husband, the entire
sum provided in the contract shall not be awarded in any suit by decree in
favour of the plantiff, or by allowing it by way of set-off, lieu or otherwise to
the defendant, but the amount of the dower to be allowed by the Court
shall be reasonable with reference to the means of the husband and the status
of the wife.

Rule applicable after husband’s death.—This wle shail be ap.pix-
cable whether the suit to enforce the contract be brought in the husband s

iifetime or after hxs death.

8. Subs. fox [Loc.xl official Gazette] by the 13. 190 C192; 250 C 291 ; Hashim Ali
A, O, 1937, Khan v. Sad:q Hluam Khan, 4 OC

9. Subs, bythe A. O, (No.2) of 1956. - .
10. Raghuraj Singh v. Bhagwat Kuar and 14, z\/fohammad Raza v, Musammat Abbas

anotlur, 2 O C 239, see also 90 C 227, Bandi; 1932 P C 158=59 I A 236.
11, 19360 W N 1123, 15. 13 OL]J 512; Ba.qudz and olhm V.

12, Miira Sen Singh v. Magbul Hasan and Rahim Bux, 19260 352
others, + O W N 1243, ' _
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Séope.~—The section is confined in its application to Oudh, and therefore if a marriage
contract is-entered into at Lucknow no suit for dower would lie at Meerut.!¢ If amount is
fixed by-decree of competent court outside Oudh, the question cannot be reopened in Oudh
Courts.}? Means-of husband and status of wife and the fact that they left no children may
be considered in determining dower.?® No hard and fast rules can be laid down on which 10

© assess the amount except the broad principles mentioned in the Section. The. position of
wife 18 that of a creditor™

Means of Husband.—Reiers to the position of the husband at the time of suit, not
at the titne the contract was-entered into.2! It also signities the value of the hushand’s estate
at the time of his death in cases in which a claim is made by the widow.2*? The means of the
husband’s father may be taken into account if the husband gets his subsistence allowance
_from pacents.®® Heritable wasika may be taken into account.?* The extent and nature of
. the claims of various persons who as heirs are entitled to divide the estate should also be

taken into consideration ;** e. g. where dower is fixed at Rs. 25 lacs and the .estate is worth
- Rs. 19 lacs, award of one lac is reasonable and sufficient.20

CuAPTER 11
PRE-EMPTION

9. Right of'pre-exn'pt‘ion.-.—nThe right of pre-emption is a right of the
- :persons hereinafter mentioned or referred to, to acquire, in the cases herein-

© 7 after specified, imumovable property in preferenceto all other persons.

Scope.—The words in the cases hereinafter specified show that the right of pre-emp-

tion ig-dimited .to the <ases specified in the sections which follow.2” .1n the case of a town

- lands outside abadi are subject to pre-emption.?® The right of pre-emption is given to co-

sharers whether their names are or unot recorded.®®  Previous denial of title does not

deprive a_person of his right of pre-emption.?® The right of pre-emption is a right to acquire
immovable property in preference to all other persons.®! :

Agreement of repurchase.—A property is sold and simuitaneously an agreement to
repurchase is executed. The property is subject to ?rc-emption.”

7. Presumption as to its existence.—Unless the "existence of any
. eustom or contract to the-contrary is proved, such right shall, whether recor-
ded in the settlement-record or not, be presumed—

() to exist in all village-communities, however. constituted, and
whether proprietary or under-proprietary; and in the cases
referred to in Section 40 of the Oudh Land Revenue Act,® and

. {#) to extend to the village-site, to the houses built upon it, to all
lands and shares of lands within the village-boundary, and to
all transferabie rights affecting such lands.

Scope.—This section raises a - presutnption as to the existence of the right of pre-emp-
tion in all vilage-commuaities. The true test, therefore, is to determine whether a village

community asntinuas 20 ayvist. If it does, the eustam will still be presumed even though a

15, 32 A 477. 2. 10OLJ28l. :
17, 150127, | 27. Baijnath v. Mahabir Prasad, 1937 O
18. 1004 J#09. W N 1202==1938 O 37.
19. Abdul Rahman Khan v. Mt. [nayat: Bibi, 28. Rauyf Ahmad v. Fahmida Begam, 1943
1931 -063==7 O W N 1i81. : O W N 395 ; Khadim Ali v. Fagarnath,
20. Bansidkar v. Mt. Nawab Fakan Begam, 19410 77.
1937 O W N 1176=1938 O 44. 29. 8ri Nath Misra . v. Bhawani Prasad and

21, Naurozi M ! v. Mahammad Noor others, 5O W N 130.
Khan,5 O W N 1031 ; 70 W N 1181. 30. 231C13; 551C 729,

22. 1900 246, 31. Pahlad Pande v. Fwala Prased Pande, 4
93. 551 441. ) ) O LR (Luck) 32.
24, Syed Afmad Raza Khan v. Mirca Al 32. Bindra Ban v. Gangn Presad, 1944 O
Husain and others, 70 C 176 ; but sez 10 190.
O C 241. 33. See now the U. P. Land Revenue Act,

M. dlia Bivi v. Mt Amalia Bibi, 192
O 128.

ﬁ)})l {U. P. Act III of 1901), Vol.
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part of the village may have been’ included within the ambit of town.’ A sale by the
Secretary of State is immune.®® The rights should be presumed to exist not caly in the case
of under-proprictary communities but also in the case of communities constituted by the
‘holders of feases, which are transferable and heritable.?¢

Village community.—The section contemplates: a propuctary village community.??
It does not include anyone who happens to reside in-the village and has no proprietary
‘interest therein.® A muafidar, if he is neither an undecr-proprietor nor a proprietor, has no
tight of pre-emption.? Where two villages are amalgamated, they -do not constitute one
village commmunity.4 Where vendor of a heuge hag no proprielary or wader-propristary
right sale does not give the village proprietor right to-sue. 4 Tt

Qabzadari Land.—A Qabzadar has a right to péencmpt Qabzadari land.

. Hader-propricior.—An under-proprietor has no right to pre-empt a transter of pro-
prietary tenure,? .

Wajib-ul-arz.—The entry in wajib-ul-arz tiegativing custom Of pre-emption may be
taken as evidence of contract between the then co-sharers, which renders this section inappli-
cable.**  The presumption prevails only in case where the:wajib-ul-arz is silent.t

Duty of Court,—The law of pre-emption can be circumvented, but it is open to court

. to scrutinise all such devices very closely and to sz if the transaction is a sale.®?

8. Its existence in towas te be proved.—The right of pre-emption -
shall not be presumed to exist in any town or city, or any sub-division thereof,

~but may be shown to exist therein and to be exercisable therein by such per-

sons and under such circumstances as the local custom prescribes.

Sub-division.—Includes a part made by division of 2 town or city and is not confined
to a part made by division of a part of a city into smaller parts.’” If a village arca iy incor-
porated in'a town, it does not become a town within {(he meaning of this section.;.it is the .

. abadi only which constitutes.the. town, _ v N '

9. . Devolution of r'ight' when property to be sold or foreclosed is
& proprietary or under proprietary tenare.—If the property to bé sold
or foreclosed is a proprietary or undec-proprictary tenure, or a share of such
a tenure, the right ts buy or redeem such property belongs in the abseace of
acustom to the contrary:— - I AYAY A '

First,  to co-sharers of the sub-divisior. (if any) of the tenure in which
the property is comprised, in order of their relationship to the
verrdor or mortgager ; '

Secondly, to co-sharers of the whole mahal in the same order ;

Thirdly, t0 any member of the village~community ; and

fourthly, if the property be an under-proprictary teaure, to the pro-
prietor, :

Where two o¢ more persons are equally entitled to such right, the person

10 exercise the same shali be deterziined by lot. ’

34.  Mahbeob Ali v. Avadh Behari, 1947 O Murari, 11 O W N 430==1934 O 145
162=1947 O W N 132, 4. 40C26. o

35. Gur Bux Singk v. Harnam Singh, 1933 42. Jagdamba Prasad v. Muta Prasad, 1955
O 134, ' O W N38i8. :

36. Bhagwati Prasad v. Balgovind, 1933 O 43. Ram Prasad v. Ram Bharose, 1939 O W
161; 1937 O W N 285. N 140=193%9 0 193, Sec also 7O W N

37, Birendra Bikram Singh ~v. Brij Mohan 8335, ;
Pande, 11 O W N 843. 44, 30O L J415.

38. Ram Prasad v. Ram Bharosey, 1939 O 45. 30L]J I, ) .
193=1939 O W N 140 ; Birendre Bit- 46. Ram Anand v. Ram Das, 1933.0 329=

 ram Singh v. Brij Mohan Pande, 110 100 WN GBS, .
W N 843. 47. Kalidin Pande, v. Muneshwar Prasad,
39, Prabhu Dayal v. Bisheshwar Nath and 1936 O W N 759, See also 9O C 211,
olhers, 19390 W N 1111. 48. Rauf Ahmad v. Fahmida Begam, 1914

40, Bindeshwari Prasad Upadyay v. Krishna O 27=1943 O W N 395.
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- Scope.~The case of Sheoratan 8ingh v. Ujagar Singh, 15 O C 389 gives the history ot
development and custom and stad law of presemption in Dudh. "Under the section

ALY OF ) afy tenures can -bie the subject of pre:emption and not gny
¢ mentioned in Section 40 of the Oudh Land Revenue Act, 1876.% A sale of
proprietary tenure by a Hindu widow even if not -proved to be made wholly for legal neces-
sity gives rise to a right.of pte-emption.®® Where a vendor sells a share in the property and
leaves the consideration with the vendeeto finance a litigation, the sale is capable of being
pre-cmpted.® A denial of vendor’stitle antecedent or subsequent to the sale does not
deprive a person of his tight of pre<emption ; it is-only when he sets up a title in himself that
he is'prevented from asserting the title in the vendor2.  Where a portion of the proprictary
mahal , atid there ‘ave no cossharers in the mahal an under-proptictor has no pre-

feren ht of p ption.®® If property transferzed is onrly an interest for life it gannot
be r as a proprietary tenure and no’ pre-emption wouldlie. Sale In favour of mem-

bers of pre~empting -class cannot be presempted by anothér member of the same class.54
Where a—auper-iorfgroqaribtor created an .under-proprietary right and sold it to an under-
proprietor, a co-sharer in mahal cannot syefor. pre-emption,® for the -rights of the under-
proprietor to preempt see 1937 O W N 1217, Sale partly in lieu of money and something
computable in money, right of pre-emption arises:5¢ For waiver 56 6.0 W N 763, ifa
stranget joins in the suit-for pre-emption, the right is lost.#?

Clause 1.-~The word sub-division should be liberally construed so as to’'include an
under-proprictary khate which is a unit for component part.of the under-proprietary tenure
ini the makal.¥ Where a whole Talugdari mahal is sold the members of the under-proprietary
village community have no right to sue.’® Where it appeared from a-latter khewat that a

- joint: kkata had been split up in'two the parties ceased. to be co-sharers:®®  Sub-division hay
always been construed as.meaning not only a part-made by division of part of a mahal,
but atsa a part made by division of 2 mehal.®® Where a portion of . proprietary . mahal  is
sold- and there ate no co-shares in the mahal, an under-proprietor in the muhal has no

refecential right of presemption against-a co-sharer in another mahal.* Divisicn of village
1S PRSPty Mahals Bup not inty undlarpropristary ‘mahals the under-proprietary khatas
are not. sub-divisions of the mahkal and therefore if plots in one under-proprietary khata are
sold ‘holders of another undersproprietary khata in the same mahal have no preferential right
of pre-emption 9 ‘Giove-holders are not co-sharers, although they are menibers of the village
community. 4 Bale by a cossharer of plots in separate patti and plots in shamilal to 3 relation
who is also co-sharerin shamilat only, a person who is not a relation but is a co-sharer “in
separate patti and as well as shamilut has preferential right of pre-emption in-vespect of plots

-in separate pattl only.®  “Cossharer”. denotes persons possessing “interests in immovable
property and ‘mere relationstip does not create right of presemption, as the general principle

is that the right of pre-emption runs with the land.® Words ‘in ordet of their rélationship’ -

mean ‘according to-the decreg in the line of relationship with the vendor' ¥

) (}i‘dﬁxae_?,—-—l mpetfect partition of village into thoks each having alambardar ; sub-divi-
sion of #hoks into pattis and revenue assessed on each thok, the thoks were tieated as makals
but pattis were not.®® * An under-proprietor isnot entitled to pre-empt a share of superior

proprietary right.®® The word mahal means any parcel or pascels of land separately assessed

49. Fhagroo »K'lmn v. Mohd, Ishag, 1950 A 59. Birendra Bikram Singh v. Brij Mohan

0. Mohan S Srimati Rukmini D, 60 ﬁ%’?gwcm' l
50. ohan  Singh v. Srimati Rukmini Devi, - 80, Mohd. if v. Gobardh s, 194
194¢ O 1271946 O W N88. Buc sig o v. Gebardian Das, 19610
see 321 € 225. 61. Kalidin Pandey v.
51, Poltan Singh v. Prag Narain, 1984 O W l{ll) 4'0? dey v. Muneshwar Prasad,
N 405=196¢ O 167. Butse 80 {C. - 62. ﬁl){umin v, Manzoor Ali, 1945
52. 63. r Nath v. Rameshar, 1944 O 160.
53, ntaz Husain v. Manzoor Ak, 1945 64, Ahmed v. Mt Fahmida B
, %%G&%mm Bigal v. fae . »{:}a o 27, Wiida Bes,
Aa0dry 9 ¥ YY N 0% : 0 Gaurs Shankar v. . Mohammad Bashiy
54, 1925 0 665 1942 0 117. &l e
5. Husain and another v. Mohfuz Ak, - 66. 25 OC31Y; secalso 32 A 351 (P C)
- N 409. and 10O C257. o
g? 67. 4 N 766; seealso 14O C 193 ;17

Singh v. Badri, 1936 O W N 68.
36(? 307 ; Sheo Dat Tewari v.
2 Das, 1942 O°113: 1936 0 W BY.

58.

J

9




S 10] © OUDH LAWS AcT, 1876 6671

t0-or held under a separate engagement for revenue for which a separate record-oferights has
been prepared.”® . It may comprise many villages separately assessed te revenue, but carrying
joint liability for revenue extending over all villages in talugdari mahal.’* Co-sharer—
meaning.?? .

Clause 3.—Ownership of land is acondition precedent to being a member-of the village
community ard payment of revenue is no criterion’ ; residence also is not necessary.’ The
person having under-proprietary interest in a village of which e is a superior proprictor
and the purchaser having under-proprietary rights are equally entitled.” If parties arc
members of the village community relationship is no consideration and there is no right of
preference.? '

Clause 4.—An undet-proprietor has ao right of pre-emption n tespast of transfer of
proprietary property but a proprietor has ‘such a_right.”? An ordinary tenant in a village
cannot be said to be a member of the uader-proprietary village community.”® The right of

. proprietor ta pre-émpt a traasfer of under-proprietary -tenure arises not because of Section 7
but because of Section 9 (4).7° o : P

Drawing of lots.—This section gives jurisdiction to courls to draw lots only after
the rights .of the parties have been gone into and their equality of rights has been ascertained,
otherwise the drawing of lots would be a nullity.® The clause applies whether sale is to a
stranger'or to one having equal rights.®! Co

2{9-A. When. a suit for pre-emption lies.—No suit shall lie for
enforcing a right of pre-emption under this Act in respect of a portion only
of the property sold ar foreclosed : _

Provided that, where the i)ivan-ti‘ﬁ” has a rig‘ht of pre-emption in'respect
of ondy a portion of the property sold or foreclosed, then notwithstanding
anything to the contrary contained in any enactment a suit for the pre-
emption of that portion only shall lie and the plaintiff shall have to pay
the proportionate price or the proportionate amount due in respect of such
mortgage for such portion of the property, as the case may be.j . .

Scope.— Part of the property covered by one compositesale deed may be pre-empted ;
where a plantifl has a right to a part ouly of the property conveyed by a deed, he can only

obtain a decrec for pre-emption ol that part on payment of proportionate pact of the
consideration, though the consideration for the whole is a lump sum.#?

10. Notice to pre-emption.—When any person propsoses o sell any
property, or when he forecloses a miortgage upon any property, in respect-of
which any persons have a right of pre-emption, he shall give notice to the

~persons concerned of the price at which he is willing to sell such property, or
. of the amount due in respect of such mortgage, as the case may be:
84{Provided that, where a person has a right of pre-emption in respect
of a portion only of the property proposed to be sold or foreclosed, the notice
to such -person shall specify the proportionate amount of the price or the pro-
portionate amount due in respect of such mortgage at which the person
- proposing to sell or Toreclose is willing to sell or redeem such portion of the
property, as the case may be,]

70. 13:0C165;4 O C 365; 32 A 351. 78. Lachmi Narain v. Musaheb 4li, 1940 O
71. 22 O C 353. 214=1940 O W N 80.
72. 70 €284 (PC);30C110;1937 79. Ram Prasad v. Ram Bharose, 1939-Q W
0 492 ;20W N 264;70WN 99, N 140,
73. 1925 O 6635, See also 8 O W N 294 : 80. Gaya Din Singh v. Chedi Singh, 1943
1931 O 3186. O 321 ; Lachini Narain v. Musaheb Ali,
74. 70 € 19;200; 275. 1940 O 214.
75. 90 C271;70WNY9;131C63]; 81. 13 OC 260.
24 A420;30L J 193, 82. Add, by 8.2 of U. P. Act XV of 1939.
76. 1932 O 189 ; e alwe Kggim Husgin v. 83. Pohlad Pande v. Fwala Prasad Pandg, 4
Mahfooz Ali, 1940 O 390 D LR (Lucknow) 32.

77.  Khadim Ali, v. jagannalil, 1941 O 77. 84, . Add, by S. 3 of U. P. Act XV of 1939,
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Such notice shall be given through the Court within the local limits of
whose jurisdiction the property or any part thereof is situate, and shall bhe
deemed sufficiently given if it be struck up on the chaupal or other public
place of the village or city in which the property is situate.

Seope.—This section means that a person intending to sell property, subject to-pre-
emption must issue notice to all persons entitled to pre-empt.®* The notice need not be
given individually, but may be stuck up on the Chaupal or other public place of the village
ot city in wiich the property is situate.®* Notice may be issued after contract has béen
entered into but before actual sale has taken place.8” Oral evidence of notice is not
admissible.®® Legitimate pre-emiptor includes a person on’ whom pte-emptor’s inteérest
has devolved.*® ‘Any person doe: not include a Collector taking action under-Section 28,
U. P. Encumbiered Jistates Act.*

. Proviso.—Under this section and Section 11as they stcod before the ameéndment,

pre-emption of part only of the property sold on payment of a proportionate part of the
consideration was incompetent and the amending Act by which such partial pré-emption
was allowed is not fetrospective in operation.®

Estoppel. —Wherc estoppel by acquicscence, as distinct from estoppel by prescribed
_notice is'pleaded it iy necessary that there must be an offer specilying the price at which it
was proposed to sell the property aud refusal to purchase ic.h?

11. Loss of vight of pre-emption.—Any person having a right of
pre-emption in respect of any properiy proposed to be sold shall lose such
right, unless within three months from the date of such notice he or his agent
‘pays-or tenders the price *¥[specified in the notice given under the preceding
section] to the person so proposing to sell. , :

Scope.~This secrion mzkes it obligatory on a person having a right of pm-chxption
to pay or tenider ‘‘the price aforesaid” to the person proposing to sell within three months
from the-date of such notice.®® Il a notice is issued but the ‘sale deed is  executed - before
the expicy of the poviod, falluve to make the tender does not bar pre~emptor’s right to sue’s,
A pre-emptor is pov entitled o a decree merely on the ground that a- notice on being issued
under Section 10;.a tender was made under Section 11 but refused.*®

12.  Right of pre-emptor on foreclosure.—When the right of pre-
emption atises in respect of the foreclosure of a mortgage *"for a portion of the
mortgage], any person gatitled (0 such right may, at any time within three
months. after the giving of the notice required by Section 10, pay or tender
to the mortgagee or his successor in title the amount specified in such notice,
and shall thereupon acquire a right to purchase the property, ?{or a portion
thereof, as the case may bej.

On- completion of the purchase the person exercising the right of pre-
emption shall be bound to pay to the mortgagee or his successor in title the
amount specified in such notice, together with interest on the principal sum
secured by the martgage *[or the proprtionate amount of such principal sum
in respect of the poriion of the property in which he possesses the right of pre-
emption, as the case may bej, at the rate specified by the instrument of

83 SO WNEL. Karan, 1943 O W N 414. -
86, Baij Nuth v. Makabir Prasad, 1938 O 92. Gur Baksh Singh v. Harnam Singh, 10
T 3721937 O W N 1202 ; see also 2 OWN 113=1933D 134,

O W N 264. 93.  Subs. for {aforesaid] by S. 4 of U. P.
87. 60 L J501. Act XV of 1939, :
88, 10 C254. 94. ‘Baij Nath v. Mahabir Prased, 1937
89. 1930 O 274. . O W N 1202.
90, - Maneshwar Bux Singh v. Ram  Narain, 95. 140CH.

1940 A 774. _ 96.  Yugea Singh v. Ranjita, 4 O W N 852 ;
0%, dbhairaj Singh v. -Udairaj Dube, 1943 100C 179.

() 382 ; Pakabwan Khan v. Sheo Narain . 97. Add. by 8.5 U. P, Act XV of 1930,
Lo, 1943.O 199 ; Make Prasod-v—Dukh —— 98. 4idd- by'S. G ol hid, :

»

&
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mortgage, for any time which has elapsed since the date of the notice; and
any additional costs which may have been properly incurred by the

mortgagee or his successor in title.

'13. Suit to enforce right of pre-emption.—Any persou entitled to a
right of pre-emption may bring a suit to enforce such right on any of the
following grounds (namely) :

{a) that no due notice was given as required by Section 10; _
() that tender was made under Section 11 or Section 12 and refused ;
{c) in the case of a sale, that the price stated in the notice was .not
fixed in good faith ; ’
{d} in the case of a.mortgage, that the amount claimed by the
: mortgagee was not really due on the footing of the mortgage
and was not claimed in good faith, and thatjt exceeds the fair

market-value of the property mortgaged, #{or the portion of

the property mortgaged in respect of which he possesses the
right of pre-emption as the case may be].

If, in the case of sale, the Court finds that the price was not fixed in
good faith, the. Court shall {fix such price as appears to it to be thefair market-
value of ;h-c;prppgrty sold Yor the -portion of the property sold in respect
of which he possesses the right of pre-emption, as the case may be.] ‘

If, in the case of a mortgage, the Court finds that the amount claimed
by the mortgagee was not really due on the footing of the mortgage, and that
it was not claimed in good faith and that it exceeds the fair market-value of
the property mortgaged ‘[or the portion of the property mortgaged in respect
of which he possesses the right of pre-emption, as the case may be], the
-amount to be paid to the mortgagee shall not exceed what the Court finds to
be such market-value. ' ‘

Scope.—Clause {a) of the section refers anly to cases in which no notice was issued at
all or was issued in irregular manner and Clause {d) covers cases in which cither the amount

claimed by the mortgagee was not teally due on the mortgage or was not claimed in good.

faith or exceeded the fair market-value of the property mortgaged. It would make no
difference whether the amount was claimed injgood Taith or not because it is in excess of
the market-value, not more than the market-value would be payable.® The words “entitled
to a right of pre-emption” must be construed as meaning “‘entitled at the date of -suit”.? If
. the price entered in'the deed was not fixed in good faith, the Court must determine fair
market-value.* In many cases price’ actually paid may well be taken to be the fair market
price in the absence of other evidenced - The words -“in good faith” means “honestly”.®
The Tourt cannot go into the good faith of the plaintiff in asking for pre-emption.” If any
single item iy fictitious Court must fix" market-valye? Court is to determine whether the
price stated i$ fictitious and if so its market-value,® which may be evidence of bad faith.?
In such-cases the vendee is not entitled to conveyance tharges or to interest.!* The word

‘and’ in Clause {d) and theé last para-of the section indicates that- it i§ necessary fo prove

. the svistence of the thecc tonditions mentioned therein before the Court can reduce the
amount payable to the mortgagee.!?’

99. Add. by S. 6, ibid. _ 6. 40 W N 795
1. Add. by S. 6of U, P. Act XV of 1939. 7. 220 323.
2. Favaji v. Udai Raj Singh, 1943 O 282. 8. 541C 34.
See also 1936 O WN 337;70 W N 9. Qadir Ahmad v. M. Fazal Hag, 1931 O

622;8 O W N 688.

137 ; 192670 68.

3. Mohammad {brahim v. ahur Afimad, 8 0. 10 C227;40C274.
O W N 688. » {1. 1940 O W N 358,
4. Lulloo Yingh v. Jagjivan Prasad, 1935 12. - Suklinandan v. Surajbali, 1951 A 119e=
O W N I348. , 1951 AL J60=1951 A W R 59=6
5. 5O W N'264; 8§ O W N 44, DLRAA) 4. '
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Partial Pre-emption.—By the amendment of the Oudh Laws Act now partial pre-
emption is permissible and therefore the cases reported in Sitla Sahai v. Sri Ram, 1939 O W N
1026'; Baij Nath v. Mahabir Prasad, 1937 O W N 1202, Mohammad Zafer v. Tej Tai Bibi,
1936 O 250 are no more good law.

14. Decree to fix time for payment.—If the Court find for the plain-
tiff, the decree shall specify a day on or before which the purchase money or
the amount to be paid to the mortgagee shall be paid.

15. Effect of non-payment of purchase-money.—If such purchase-
money or ameunt isnot paid into Court befors it rises ot that day, the

‘decree shall become void, and the plaintiff shall, so far.only as relates to .

such sale-or mortgage, lose his right of pre-emption -over the property to
which the decree relates.

Tender.—The mere submission of a tender for the deposite of a decree amount as per
terms of a pre-emption decree on a -particular date, canaot be regarded as payment on  that
date 30 as to constitute compliance with the terms of Section 15 which must be coustrued
.strictly. But if the amount is paid to Nazir after 3 p. m. its refusal is not justiied "and the
preé-emptor cannot be made to suffer!s. : C '

Appeal. -T'he ri:g'ht of;_prenctnption is not lost when the pre<etoptor has’ not deposited

the amount but has prefecred an appeal contesting the amount  either “before o' alter the
expiry of the period fixed by the trial Court.}4 ]

- Deposit, - The pre-emptor is bound to pay -into  Court- regardiess of whether  the
decree provides for such payment- or not!s, as paymeat in Coutt is an obligation inde-
pendent of the terms of the decree!®.  When money is tendered in Court, but is handed
over by Court to the party concerned it amounts to a valid <ender in Court'*. “T'he pay-
ment out of Courtis invalid unless induced by the vendee's. Order dismissing suit for
non-deposit is a -decree and appealable’®. {f costs not awarded, they need not be
deposited??, . : : .

Décree.—Means the final decree.?!

CHAPTER "i_II
PROCEDURE OF THE COURTS

16. Rule of limitation.—The Judicial Commissioner’s Circular No.
104 of July, 1860, shall be held to have been a notification within the mean-
ing of Section 24 of Act XIV of 18592 and such: Act shall be deemed to have
been in force in Oudh from thefourth day of July, 1862 ; and all orders
and decrees passed under the rules contained in the said Circular, or under
the said Act, shall be deemed to have been:passed under a law in force for
the time being. ' ' ' ‘

Noxhing in this\}section affects the provfsions of Sections 102, 104, 105,
106, 107 and 108 of the Oudh Rent Act [XIX of 1868]2® with regard to the
limitation of suits under that Act,

17, [det XXXIT of 1871, Sechion 98, o cease in any district from date of
nolification that it is no longer under settlement.] Rep. by Act XIT of 1891.

13, Bandhu Upedhya v. Fagdambha Prasad, 399.

194700 W N 288B. : 21.  Bankey Behari Lal v. Abdud Raknan, 8
V4. Fai Krishna'v. Brijpal Singh, 1940 O O WN 1267,
. 120=1940 OWN 358. : 292, See now the Limitation Act, 1908 {Act.
15, 140C85;80C7. 1X of 1908). '
16.  Ibid. 23, "Act XIX:.of 1858 was rep. by the
17. 70 N655. Oudh Rent Act, 1886 (Act - XXII of
18. 1924 O 153. 1886), whicti has bheen rep. by the
198 170C 14. : U. P. Tenancy Act (U, P Act XV

. _Karta Krishna v. Indrani Kuar, 1943 Q-

A O LI S
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18. {Recognized agenis. } Rep. by Act XII of 1891

19. Rules for taking evidence.—Section 172 of A'"L ’\Io. VHI of

1859 is hereby tepealed 5o far as the Province of Oudh is concerned, and :
the following section is s ubsntuted thecefor : '

“On’ the day’ appomted for- the h?df!(l" of the suit, or on some other
day to which the hearing may be adjoumed .the evidence of the witnesses
in attendance  shall bc, taken orally in open Court "in the presence and
hearing and under the personal direction and superintendence of the Judge.

“A note of the essential points of the evidence of each witness 1S to be
taken at the tirm., anrd in the course of oral examination, by the officer whe
tries the case, in his own language, or in English i he is sufficiently
acquainted with that language, and such note shall be fHed, and shall form -
part of the record of the case.

“If the evidence be taken down in a different language from that ip
which it has been given, and the witness does not understand the language
in which it is taken down the witness may require his deposition as taken
down to he interpreted to him in the language in which it was given.

It shall be in the discretion of the Court to take down, or cause to be
taken down, any particular question and answer, if there mmear any. bpt\ual ,

reason for 0 doing, or any party or his pleader 1equues it.

“If any question put to a witness he objected to by either of the parfies
or their pleaders, and the Court allow the same to be put, the question
and the answer shall be taken down, and the objection and the name of
the party making it shall be noncud in taking down the depositions, ‘to-
gether with the devision of the Court upon the objection.

“The Court shall record such remarks as it may think material r epectmn
the demeanour of the witness while under examination.

25{The note as above required may be written and signed by the
Judge with his own hand or typed to his dictation. in open court and
signed by him with his own haud, and such note shall form. part of the

#emrd 17

Scope.—Under this section it is nccessary ‘to interpret thc evidence recorvded in
Lnglish to a witness who gives the evidence in another language only if he does wot under-
stand Lrglish and requests that his deposition be interpreted to him,3¢

27(20. Execution sale of ancestral und acquired property in
land.—So much of Section 60 of the Code of Givil Procedure, 1908, as
renders land liable to sale in execution of a decree shall be suby.ct to the
following restriction : No ancestral land shall be sold in satisfaction of a
decree without the permission of the [State Government]?8.}

Lixplanation.—1In this section the words “ancestral {and” mean—-

{a) land forming a mahal orshare in or portion of a mahal, which
has bx,Ln owned continuously from the conclusion of the first

24.  See now Ss. 181 o 190 both inelusive, 27, S. 20 was subs. by S. 2 of U, P, Act
of the Code of Civil Procedure, 1908 I of 1912,
(Act V of 1908). 28, Subs. by the A, O. 1950 for [Provl.
25.  Subs. by U. £. Act XXV of 1954, , Govt.] which had been subs. by the
26, Hazariv. Em{)erar, 0O W N685=1931 A. Q. 1937 Tor {Lieutenant Governor.]

O 385.
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regular settlement by the proprietor, which term shall include
an un(:ler~propr,etor as defined in Section 4, clause (15), of the
United Provinces La-m Revenue Act, 1%‘, or by the person
or persous frem whomi such proprietor has directly or iadirectly
Jinherited such land :

{#) land forming an estate or part of an estate ag defined in the Oudh
Estates A(,a 1869 ;

(u) and conferred by the British Government as a reward for services
rendered to the bta!e on the owner or ont a person from whom
such owaner has directly or indirectly inherited such land ; or

)

{d) the interest of the holdec of -a grant of land revenue conferred

by the British or any former Coverpment on him oron a

person from whomn he has direcily or indirectly inherited such
Cinteresi.

Seape-~A transter under Section d with Se (cxun 4 (a) of the UL l‘ Regulation of
Act without the permission of the wernmeat s invalid and to such a transfer
on 20 applies.®™  There js no r;pugrnam v between this section aad the pmvnion« where-
¢ Collector executes a decree undier the Ul PU Repulation of Sales Act.30 }*a lure io
» prermission takes away Court’s jurisdiction to sell.!

Becree—Include: decrce under Sections 88 and 80,1, P Act?? .

cestar. —~ Land adguired Ly adverse po;

aysi0n 12 ol ancestea ¥

]

{dppotniment of manager of land atiached.| Rep. by Aot XIIT of 1579.

1

Service of process within ;umsdn{.uon of Lucknow Civil
~~~~~~ Notwithstanding /mku-g contained in the said Code, aay i

¢

il
v

Court _.szt.!mg, within the local limits of the jurx.sd“,{mn of the {‘,u(dhm)w v

* 1

Cavst, but exer

ng jurisdiction beyond such limits, may cause summonses,
warranis, noty

and other processes o he served within the local Henits of
purisdiction of the Laucknow Civil Cowrt without causiug the same pro-
o be served through such Court,

&

the

2B [Section substitsted for dei XX of 1868, Section 109.) Rep. by Aot XX{T

of 18395,

24, [Section subsiituied for Act XTX of 1868 Section 118 B Re}‘z by Act XX
of 1E46.

tight 9f occupancy in judgment-deblor’s sir-land} Rep. by UL P. Act IV

Bavisue Ageats zuthorized to appear, etc., in rent-suits,—
aading anvihing  confained o Act No. XX of 186G3,% ali persons
a‘dy acdtmitted and enrolled as Revenue- -agents under that Act in ¥ * * %35

may 2 ) d and act in suits under the ()udu Rent Act?s in
the Courts of officers \xvrms'ng the powers of Ausistant Collectors, Dupufy
Dollectors, (.Q.M iors and Commissioners undcr the samoe Act.

1943 (3. 1874 {Act XV of 18749).

bk S )
l i6. : . A5 The \\nrds uhf- toveitories for the Lirge
. Maharej Kugr, hemg unider the ,uimmz\‘tmxmu of the )
Chiel Commistianer of | onidt . by the
AL O.1937.

35, Repe by the U, P Tenuncy Act, NJ‘J
(U PTACE RV T of 19395, Vol LV,
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27. Power to wsake rules for custody and sale of atiac hed pro-
perty.—With the sanction of the {State Government},”” the [High Couri|™
may from time to time make rules consmtent with this Act and with the ("nde
of Givil Procedura.®

(@) for the custody and sale of movable property attached in execu-
tion of decrees, :

{b) for the levy of a fee or commission on the sale of attached pro-
perty and_the disposal of rhe funds accruing from such fees ;%

{¢) as 1o the appointment and remuneration of persons ${not being"

persons in the service of the [Government]4} by whom property
is to be attached, kept in custody and sold ;
1.

persons in the service of the {Lmv*mmev t]4*] by whom loc

(d) a3 to the appointment and. remuneration of persons #{not el ng'
l

nvestigations under Section 180, and inveshigabions and a.d_;usl,-

ments of accounts under Section 181, of the Code of Civil FProo
cedure®® are to be made. R

2B. [ Power lo revise decrees and orders of subordinate Couris.] Rep. by Act XU

o Craprer 1V
VILLAGE AND ROAD-POLICLE A

29. Right to nominate village policemen.— [he nomination to the

post of village-policeman shall be made by the zamindar of the village, or,

where there are more zamindars than one, by the lambardar as th@ir repre-

[}
sentative ; and, where there are more lambardars than one, the opinion of

the majority -unlcss there is some special provision to the mn'rarv in the

- village administration- -paper) shall prevail.

30. Obligation to nominate.—Every person authorized to nominate
to the office of village-policeman shall, within fifteen days after the occurrence
of a vacancy in such office, nominate a proper person to the vacant post, and
comimnunicate the nomination to the Moagistrate of the district.

31. Discretion to appeint or reject nominee.—The person so nouii-
nated shall, after due enquiry into his age, character and ahility, be appoin-
ted or rejected {by the State Government]*

32. Power to Government to appoint.—In default of such nomina-

tion within the said fifteen days, the {State Government]*® shail appoint such
person as {it]*® thinks fit o the vacancy.

Procedure in case of rvejection of nominees.—If the nomination has

been made within the said fifteen days, but the nominee is rejected, the per-

son authorized to nominate shall, within fifteen days from the date of such

37. Subs. by the A, O, 1950 for [Provi. 41, Jns. by the A. O. 1937,
Govt.] which had beea subs: by the 42, Subs. by the A. 0. 1950 for {Crowal.
A O, 1937 for [Chief Commissioner]. 43, Subs. the A. 0. 1950 for {by the
38, Subs. by the A.O. 1950 for {Chiel Provl. Crovt.] which had been subs. by
. Court] which -had "been subs. for the A, O, 1937 for [at discretion by
.[Judlcxal»(/ommlsswnex] by. 8. 49 and such magistrate, or hy some oflicer:
Sch. { of U. ¥. Act IV -of 1925. : "~ authorized by him in that behail:]
39. 8ee now the Tode of Civil Procedure, 44, Subs.'by’thei AL 0. 1950 for [”rov?
1908 (Act V of 1908). ) Govt.] which had been subs, by the
40. Se Not. No. 103/I—218H, Dated A O. 1937 for [Magistrate of the

April 20, 1904, in Gaz. 1904, . Pt. T, p.- district]. -
f?l. . : 45, Subs. for {he] by the A: . 1947,
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rejection, nowminate another person to the vacant post; and in default of such
nomination, or if such nomination has been made  but the nominee is again
vejected, the [State Covernment]i6s shall npoomt vuch person as {it]#b’ t}nnics
fit to the vacancy.

33. Appointment of road. -police. -~bub|(>ct to the uie° to-be framed

under Section 39 and for the time being in force, the {State Govemmenc]“"- '

may from time to-time appoint persons to be [roa.d-pohco} KU

34." Duties of village and road-@olicemen.—EverY village-policeman
and every road-policéman shall perform the following duties :
(e} he shall give immediate information to the officer in chiarge of the
police-station appointed for his village or beat—

(1) of every unriatural, suspicious or sudden death occurring in the
village of which he is chaukidar, or within his beact;

(2) of each of the following offc
such beat (that is to - say), m irder, culpable homicide, rape,
dacoity, theft, robery, inischief by & nrc house-breaking, counter-
fﬂumg coin, causing grievous huct, riot, harbouring a proclaimed
offender, exposure of a child, *oncr\almem of bwth, administer-
ing s:upof‘vmn dre ugs, I.m napping, lurking ,houseqrespass ;
and »

(3) of all atteinpts and pmpaz‘atxom to corninit, and abetments of
any of the said offences :

(b) he shall keep the police informed of all disputes which are iikely to
lead to any riot or sérious alfray : ,

(¢} he shall arrest all prcxrzxiu‘led offenders, aud all persons, whom he
may find in the act of comritting any oifonce speci fied in para-
graph {a), clause {2), of this section;

(d) he shall observe and from time to. lime report to the officer in

charge of the police-station within the jurisdiction of which his

village or beat may be situate, the movements of all bad- -

characters in or on such village -or beat:

{¢) be shall report to the officer in charge of such police-station the
; arrival of suspicious characters in the neighbourhood :

(/) he shall supply to the best of his ability any local information

which a Magistrate or any officer of police may require, and

shall promptf{y execute all orders issued to him by competent
authority.
35. Procedure on arrest by village or road-policeman..—Whenever
a village-policeman or road-policeman arrests any person, he shall take him
as soon as possible to the poiu_e station withia the jurisdiction of which his
village or beat is gituate.

36. Dismissal of village or road-policeman.-—The Magistrate of

the district wnay dismiss any village-peliceman or road-policeman for any
misconduct or neglect of duty. :

Where any village-policeman is «»umy of neglect of duty ot other mis-
conduct lhe person authorized to nominate to his oﬁnp may repou him for

4523, Subs. by the A, O. 1930 for {Provi. - 4-5b Subs. for {hie] by the A, 0. 1937.
Govt.] which had been subs. by the 46. Subs. for {the road-police of his dis-
A.O. 1937 for [Magistrate of the ‘ teict] by - 2bid:

District}. .

s nccuring in such village or on -
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dismissal to the Magistrate of the district ; and such Magistrate shall dismiss
him accordingly, unless the Magistrate has reason to think that such dismissal
would be improper.

37. Acts puaishable. —~Iwery village-policeman and roaa~polmoman
guilty of any wilful misconduet in his office, or of neglect of duty, such mis-
conduct or neglect not being an 'oﬂ'm% within the meaning of the Indian
Penal Code, :

or withdrawing from the duties of his office without permission and with.
out having given at least two months’ notice of his intention to  withdraw
from such duties to the person authorized to n«)mm'lte or appoint under
Sections 29, 32 and 33 (as the case may be),

or oﬂumg any unnecessary personal violence to any p“‘"son in his
custody, '

. Penalty.——shall be habie, on conviction before a Magistrate, to a pe nalty
not c‘ggeedmg theee months’ Pay, or to unpusomm.nt for a period not exc eed-

- ing three months, or to both.

38. Fines to be credited io such fumi as Government appmm& —

" All fines levied under this Acton vxilage»aohceman or. road-poiweman shail
- be credited to such fund as the f"%faw Government}*’ fram time to time

appoints.

CHarrEr V
bUBSIDIARY RULES
39 Poswer to make puies =T he [State Government]™ may from tme

s+9¢0 tie, * * * 19 make rules consistent with this Act as to—

{a) the discipline and remuneration ¢f the wvillage and road-police
and the regulation of their number, location and duties ;

()" the disposal of unclaimed property under Act No. V of- 1861
( for the regulation of Police) Sections 25, 26 and 27

(¢) public health and conservancy at fairs and other iargc nublic
assemblies, and the maintenance of a proper watch and ward
at such fairs and assemblies ;

{d) imposing * * *%0 taxes for those purposes only;
[{e) the keeping and custody of civil, criminal and revenue records ]“

#. % ¥ 83

47. Subs. by tihe A. 0. 1950 for {val 52. Subs. by the A: O. 1937 for the origi-

Govt.] which had been subs. by thc{

nal cl.

A.O. 1937 for {L. G.1. 5%, CL (f) relating to the appointmeut,
48, Subs, by the A.O. 1950 for [Provi. duties, punishment and dismissal of
Covt.] which had beew subs. by the- certain . -minpisterial Dfﬁcc.rs was  yep.
A. O, 1937 for {Chicf Comunissioner. ] by the A. O. 1937 in view of S. 241
49, ‘The words [with the previous sanction (2). (b) of the G. of 1. Act, 1935 ; CL
of the G. G. in G rgpe by §: 3 of (g) relating t0 8. 25 of this Act was
Act X1V of 1878. rep. by U, B. Act IV of 1901 ; and
50. The words {with the 4 previous sanction the proviso that the previous sanction

of:;he G. G. in C.] omit, by the A. O.
1937,

For rules, see Not. No. 274, d. May
2, 1881, in Gaz., 1881, Pt. 1, p. 174.

of the G. G. in . under Cl, {d) shall
aot be necessary in the case of certain

" taxes was rgp, by the A, O 1937,
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40, Publication of rules.—All rules made by the [State G;)ve‘m-
ment]® under Section 39, all rules made by the {High Court]® under Section
27, shall be published in the {Official Gazetle]% and shall thereupon have the
foree of law.

41. [Continuance of prior rules as to matters of which rules may be made under
the det.} Rep. by Aet X1I of 1891.

42, Peanalty for breach of rules.—Whoever breaks any rule made or
continued under this Act, not being a rude made by the {High Court],5 shall
on conviction before a Maglstrate, be punishable with fine which may extend
to fifty rupees, or with imprisonment for a term which may extend to six
momhs: or witht both.

Caaprer VI
MISCGELLANEOUS
R Honorary Civil Jurisdiction
43, {’mue; to invest laluqdaﬂ with civil Jurisdiction] Rep. by Act XIII of

Horzorary Pouce« officers

44. Homorary Police-officers.—The 57[§1at~ Governinent] may, fmm
time to titne; confer on any person whom {it] thinks fic any power which
may be egercised by a peolice-officer under any Act for the time being in
force, and withdraw any power so conferred.

£

ion anid flohcmtm’z of Districts and Sub- dwaszwvs
Po

" sub-divisions of distrist).

THE FIRST SCHEDULE
Rep. by Act I of 1938, Section 2 and Schedule
THE SECOND SCHEDULE
(8ee Section 3} .
Pary I—Bencar Rucurarions

v e A

1

0o Subject i ) Mod ificatious’
! . l; e o ' c
Embezelement by In Section | and in Section 2, clause
Native Officers. £irst, before “sezawals”, {nsert “rahsildars.””

In  Section  #, after the first clause
insert: “Seeond.--The responsibility of the
sureties of tabsildary extend to the several
cases provided for in this Regulation.”

In Section 3, for “‘Dewanny Adawlist
of the Zillah, the Judge of which Court

5. Subs. by the A, ©O. 1950 for ;i‘rowl. 56. Subs. for flocal Oflicial Gazette] by the
Gavt.] which had been mbs. by the A, O. 1937,
A, O, 1937 for {L, (i) | 57. Subs. by A. O. 1950 for [Provi. "Govt.]
55, Subs. by the A Q. I‘UO lo( “[Chicf which had been subs. by the A.-O.
Couri] which had been subs. for { Judi- 1937 for [Chiel Commissioner].

cial Commissioaer) b'y 5. 49 and Sch. 58.. Subs. for the] by ehe A, O. 1937,
Lol UL P Act IV of 1925, i S -

e

=
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Number and Subject !
year '
shall detain him'’ read.
he shall be de e’y Jor
nal,””  read 'm\nah(c or
* #59
and Hgpures ®
KXEVL, 180
on by the Coll
- caiie to it
Omit 8 4.
X of 18045t .. Punishment by Courts Omit Section 1. :
: martial of certaip
State offences.
: In Section 4, for AT
»ub;ccl’ o hH; u()V‘" nuci
| ouer oi’ (.mdh”
T Sectivn 3, for Yo
_ read “movable or immov:
Xiof 1806 .. Asgistance to Lro0Rs Omit Sections 1, 7, 9
sk S ciusive), and'so mw‘h of

Regulation as authorizes
thety Mative offic
their L’lecvomwzs, Wy iy
aid in procuring cooliss for
facilitating the
progreys. of traveller

Far “Cajlestors ol
“Oollacior” read <60
tarcughout the ey

Aanse T
read

i Section
ral Grovernmenii’’
mentd.”’ .

OIS
. 2 J" N
Sate ulxv?i.[(,’(

T A D et

e i

59.

60,

The words (for “city’ read ‘jurisdic-
tion’) and atxhe end of these modi-
fications to Reg. XXX of 1803 the
words and hguws {In 8.4, omit the
words ‘ot in cither the f'ltm of Patna,
Dacca and Moorshedabad’ ] were Kefi.
by Act XI1 of* 1891, Sch. 1.

"The words {for “Board of Revenuc’
read ‘Commissioner’ in modifica-
tion to Ben. Reg. XXX of 1803]
were Rep. by Act X of 1890, S.

k)

G Pwp by Act IV of

Suhii,

or TG Ch i




v
6682 UTTAR PRADESH LOCAL ACTS [Sci. 1
Number and Subject Modifications
year
In Section 8, for “the Company’s pro-
vinces” read “Oudh” * " ®77
- * * * R LI * * * "' * - &%8

I11 of 18187

3 * *

KI of 18228

Vi of 18258

XY of 1825%

State Drisoners

~Non-liability of Govern-

metit for errors of a
Court of Justice.

Supply of troops on the |

march.

Alluvion aad Diluvion

In Section 1, omit “Situated within
the- territories dependent on  the Presi-
dency of Fort Witliam.” and from “which
are to take -effect” to the eand of the sec-
4{on.

In Section 2, clause Third, omit “with-
in territories subject to the Presidency of
Fort William".

In Section 4, omit clause First. In t-hc.

| - same section, clause Second, for “Zillah or

City Magistrate” read “Deputy -Commis-
sionet,” and for “Judee of Circuit'’ ried
““Commissioner of Division”",

In'Section 9, for “to the Provincial
Court of Appeal and Circuit and to the
Sudder Dewanny Adawlut and Nizamug
Adawlut’’ read “‘and to the Judicial Com-
missioner”’

- ‘Omit Section 10,
% * ok * " LT

Omit the whole except Section 38.

In. the preambile, omit the last twenty
words.

In Section 2, omit “in'..pu.rsuance of
chtipr} 111, Regulation XI, 1806,” and
omit “‘sicca’”.

In Scction 4, for “Board of Revenue

{ in whose jurisdiction the district may be

situate” and “Board” read ‘‘Commis-
stoner’.
In Section 5, omit “on the stamped
aper prescribed:for other appeals: to the
venue Board” and jor “‘the proper Board*
and “‘the Board’’ redd ““the Comnuissioner.”’
Omit Section 1. ‘

1n Section 8, omit “‘either” and “‘or
the sea.”

77. "I‘he words and figures {and omit the
word and figures ‘(under the rules.

prescribed b}/
Reg. XXV
XII of 1893,

Reg. V of 1804) and in
of 1803] were rep. by Act

78.  The entry relating to Ben. Reg. XVII
of 1806 was rep. by the Transfer of
Propetty Act, 1882, (Act 1V of 1882) ;
the entry relating to Ben, Reg. XX of

1810, by the Cauntonment Act, 1889

{Act X111 of 188Y), and the entry
reJating to Ben. Reg. V of 1817 by the
Indian Treasuve Trove Act, 1878 (Act
VI of 1878).

79, Rep. by Act 48 of 1932, S.2, and
Seh. 1.

80. The entry relating to Ben. Reg. V of
1819 was rep. by Act X11 of 1891.

81. -Supra.

82, Bupra.

wd |

i

wd - B b

-

@)

Eriy

%
z




Z\)& of 1856% ..

X1ITof1857%¢ ..

* * *

XXII of 187180,

] 'C/laukidary

Opium

* o omoLox ok

Lhaukidars

Sca. 1] OUDH LAWS ACT, 1876 6683
Number and f Subjeci ~ Modifications
year :

In Scction 4, clause First, omit “whe-
ther” and “or of the sca’ and for'“the pro-
visions of Regulation TI, 1819, or of any
other Reguiation in Torce,” read “‘any law
in force for the time being”, clause Third,
omit “or in the sea” and “orsca’, clause
Fifth, omit *‘or the sea.”

In Scction 5, for “Zillah and City Ma-
gistrates” read “‘Deputy Commissioners.”

# * i * % * * * * * * * * * #83
ParT 11—Acts ofF THE GOVERNOR-GENERAL 1y COUNQIL .
Number and Subject "Miscellancous
year :
% * * * * * * ] " * ® ‘x % %84

~ 1In the preamble, after “Bengal” add
“and the territories under the administra-
tion of the Commissioner of Qudh”.

Omi! the words “of circuit” wherever
they occur after ‘“Cormumissioncr™, i

Omit Section 40.

[ the tide, after “the Presidency of
Fourt William in Bengal” read “andithe tec-
vitories. under the administration of “the -
Chiel Commissioner-of Qudh”.

P *® #B7

in Section 3, omit “bieing covenanted
scrvaats of the Company”,

. * o K ok * . %88

{u Section 1, after “Presidency’ insert
“or territories”.

In Section 3, omit the words “of <ir=
cuit'’,

Dmit Section 6.

83. The entry relating to Ben, Reg. XX
of 1825 was rep. by the Triminal Pro-
vedure Code, 1882 {Act X of 18,'822.

84. The entry relating to the Act XiX of
1853 was rep. by Act 1 of 1903.

85, Act XX of 1856 has heen rep. in the
U.P. by the U.P. Act {fol 1914,

Yol LY.
86, Supra,

§7. The portion which related co S. 2 of
Act X111 of 1857 here omit was rep. by
Act XI1 of 1891, ’

88. The eatry relating to the Mingrs, Act,
1858, (Act XL of 1858) was’ rep. ;l:%
the Guardians and Wards Act, 189

: (Act VIII of 189D). o

89, Act XXII of 1871 was rep. in the
U. P: by Act XYL of 1949, '
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THE SPECIFIC RELIEF ACT, 1877

R

=

ARRANGEME;\.I;[" OF SECTIONS.

PART. I

PRELIMINARY

" Short title. - - R
* Local extent. o ‘ ‘
. :‘.‘glovmmencem'ent. L . o ' |
> [Repealed.] S

3. . Interpretatlon -clause.

' Words defined in Contract Act
.Savmgs _

‘Specific relief how given.
Preventive relief.

- Relief not granted to enforce penal law.

PART II ‘
OF SPECIFIC RELIEF

CHAPTER I
Or RECOVERING POSSESSIONYVOIV“ ProPERTY . |
. (a) Possession o’f inimovable p’ropertyv ‘
"Recovery of specific immovable property.
‘Sult by person dxspossessed of 1mm0vable property. '

(b) Possession of movable property

Recovery of specific movable property.

Liability of person in possessmn not as owner, to deliver to
person entitled {6 immediate possesswn

[1. 4. 56]
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80 . Parr IL—CrviL PROCEDURE

!* ' CHAPTER.IT

. . OF THE SPECIFIC PERFORMANCE OF CONTRACTS -
_ (a)-Contracts which may be specifically enforced

8ecrions .

12. Cases in which specific performance enforceable.

13.  Contract of which ‘the sub1ect has. partially ceased te exis

14. Specific performance of part of contract where part un-
performed is small.

15, Specific performance of part of contzact where part un-
performed. is large.

R R R UK

16.. Specific performance of indepehdent part of contract.
17. Bar in other cases of Speciﬁc performance'of part of co:ntra‘é"t..' a
18. Purchasner s rights against vendor with imperfect title.

19.-. - Power Jo award’ compeﬂsamon In certain eases

20. Liquidauon of damages not a bar to specific performance.

(b) Contracts which cannot be specifically enfo_rcedf

21. Contfacts not. speeiﬁcally enforceable.

: () Of the diseretion of the Court

Discretion as to decreeing specific performance.

no
no

(d) For whom contracts may be specifically enforced
23. Who may obtain specific performance.

(e) For whom contracts cannot be specifically enfo%ced
24.  Personal bars to the relief.

25. - Contracts to sell property bw one who has no t1tle or V\hO

a volutniary settler.

| .

(f) For whom contracts cannot be speczﬁcally enf”orced
except unth a wvariation

i
-

26 Non enforcement except with vamahon

g) Against whom contracts may be specifically enforced

21, Relief against parties and persons claiming under them by
subsequent title. '

)

[1. 4. 56]
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SpECIFIC RELIEF ACT, 1877

‘- -

TA. Specific performance 1n case of part performance of contraet.
to lease. : :

h) Against whqom contracts-cannot be’ épeciﬁéa ly enforced

What partiag cannot be compelled to per;& rm.

The eﬁect of dzsmzssmg a smt j’or speczﬁc performance

Bar. of su1t for, breach after d1smlssa1

(j) Awards and . directions . to '-‘eace-eute settlements

Application of precedmg sections to awards and testa-

mentary directions to execute settlements. ==

CHAPTER 111

OF THE RECTIFICATION OF INSTRUMENTS
When instrument-’rriay be recfiﬁea
Presumption as to mtent of partles, :
lPrlnc1pleS of rectlﬁcatlon L
: Spec1ﬁc enforcement of recuﬁed contract.

| CHAPTER' v -
OF THE RESCISSI0N 0F CONTRACTS .

When rescission may be adjudged.” - .
Rescission for mlstake ' .

Alternative prayer for rescission in su1t for specific per-
formance. . .

Court may require party rescinding to do equity.

CHAPTER V
OF THE CAI\lCELlJA’l‘ION OF INeTiiUMENTs
When cancellation may be ordered ‘
What instruments may be partlally cancelllad -
Power to require party for whom 1nstrument is cancelled to

. make compensation. .. . ;

[1. 4. '56]
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. SEc'rléNs
42.

43.

44,

- -

-

4.5..

. 46.

vee

47 . * Peremptory order
48.- . Execution of, and appeal from orders:.
_49. - Costs.

50. Saving of power of High Court to issue mandamus.

51. Power to frame rules.
' §

52. . Preventive relief how granted.
53. Temporary injunctions.

Perpetuial injunction.

[1. 4 56]

Procedllme thereon

- Order 1[n" alternatlve.

ParT II;'_—‘CI,VIL YIPB'OCEI')URE
CHAPTER VI

Or DECLARATORY DECREES

Discretion of Court as to declaration of status or right.
Bar to] such declaration. - o s
Effect [of declaration.

CHAPTER VII
OF THE APPOINTMENT OF RECEIVERS
Appomtment of receivers dlscretlonaly

Reference to Code of Civil Procedure.

CHAPTER VIII
OF THE ENFORCEMENT OF PUBLIC DUTIES

Power to order pubhc servants ‘and others to do certaln
specific acts.

Exemptions from such power. .

Apphcatlon how- made

. OF PREVENTIVE RELIEF

CHAPTER IX

OF INJUNCTIONS GENERALLY

T
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OF PERPETUAL INJUNCTIONS !

ONS - o

54. Perpétual injuﬁcf_cions‘. when _Zgran_t.ed'.

55. Mandatory ‘injii:nétiohs: _ :

56. Injunction when refused. v

57. Injunction to perform negative agreement.

SCHEDULE.—[Repealed.]
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i
i
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AcnNo. lor' 18’7’7 - ' e

ct to dehne and amend the law relatmg to certain kmds
of Spec1ﬁc Rehef
[7th February, 1877.]
EREAS it is expedient to define and amend the, law relating ’(O‘Preamb]e.
kinds of specific rehef obtamable in civil ‘suits ; It is hereby e

d as fol OWS —

BarT T

-
. PRELIMINARY = - |
This A¢t'may be called: the Speclﬁc Rehef Ac-t 1877 - st title. ©
xtends o *[the whole of India;” "cept the. State of Ja

ashmir d] the Scheduled Dlstncts'as definéd in Act No:

[ it shall come into force on the ﬁrst day of May, 1877.

[Rn’peal of enactme'nts] Rep. .__by N he Repealing and -
ing Act, 1891 (12 of 1891). o

In fhls Act unless there be somethlng renugnant in the subject 1nterpr
ext,— I ) . tion-clause

»

)ligation' mclude< every duty enforceable by law :
fust ” includes every speues of express 1mp11ed or cons‘cructwe s
y ownershlp L

stee 1ncludes every person holdmg, express]y, by implication,
*tructlvel 7, a fiduci lary character::.
£ o Lllust_mtioﬁs - : » ) -

7 bequeaths land tc A, ‘ not ddul)ting that he. will pay thereout. an
y of Rs. 1,000. to B for his life ”.” A accepts the bequest. A is a trustee, O
the meaning of this Act, for B, to the extent of the annuity. ’

(;A i\ 'the legal, medic a] or spiritural édViser of B. By availing himself

e hdve accrued. to B A 1s a trustee for B, Wlthm tho meanmg of —~
of such advantage.

heing B’s banker, discloses for his> own purpose the state of B’s -
A is a trustee, within the meaning of this Act for B, of the benefit
y him by means of such dlsclosure

S. by the A. O. 1950 for ““all the- Provmces of India, except”
s. by Act 3'of 1951, s. 3 and ‘Sch., for “‘except Part B .States”. . . e
Scheduled D_istricts A.ct, 1874° (14 of ..1_87.4), rep. by the A. O_ 1937.

1, 4.°56]
6
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- :name. A is a truste

™ _for those interested inf v
' (e) A, one of several:’ ed to purchase .goods for
o™ A, unknown to his co-par , at the market-price, wi
previously bought by “hif e was lower, and thus
~ cousiderable profit. A'is ai't ) ithi
5 this Act, of the profit so made
= - (f) A, the manager of B’ indigo-factory, becomes agent for C a vendor of

. indigo-seed, and receives, w;thout B’s assent, commission on the seed pur
P : from C for the factory. Ais a’ trustee thhm the meaning of this Aet, "
- ‘ ‘of the commission so received. .

- (9) ‘A buys certain land w1th notlce' hat B has already contracted £
(1 it. LAlisa trustee, within the m¢an1ng Q _-th's Act, for B, of the lard S0

ol
f\: Savings.

- _in thls Act shall be deemed— [
( .(a) to give any rlght torelief'in respect of any agreement Whlch
k W o is not'a contract :

. (b) to deprive any . person of any rlght to relief, othr\r'
C o ~* specific performance Wthh he may. have unde
, . B contract‘ or '

(c). to affe ct the operatlon of the Indlan Reglstrauon
X - : documents '

- Specific relief 5. SpeClﬁC rehef is glven—
how given.. N

g ’ - (a) by tak|1ng possessmn of certam property and delive
to a clalmant

. ey (b) by Ordermg a party to' do the very act which he is un
T , : obhgatlo to do ;. . .

"(¢) by preventing party from domg that. which he is

C

an obhgatlon not to do;
C ! See now the Indlan S Act, 1925 (39 of 1925).
C * See now the Indian. Registration Act, 1908 (16 of 1908),

[1. 4. 56]




Ny

t I.—Preliminary. Pa;rt II~——O;f spemﬁc relief. Chapter I1.—Of
‘ recovering -pé«s.sés;sion;;‘rof property.)
(d) by determmmg and d'. laring the rights of partles other-
wise than by. an “av of compensa’uon or.

“(e) by appomt_m-g a,-f

i

Spec1ﬁc relief granted under clause (c) oi SeCthn 51s called Prevent’ »
: enhve rehef t  relef.

-

7 bpemﬁc relief cann't “be - granted for the mere purpose “of Relief not%
ercing a penal law. : granted

'PART II.
OF SPECIFIC RELIE

CHAPTER 1
OF RECOVERING POSSESSION OF PROPERTY

(a) Possession of zmmovable -property

A person entitled to. the. possessmn of specific immovable pro- Recovery of
ty may recover it in the manner prescrlbed by the Code of C1v11 specific

) immovak
cedure B - :. i ) . property.

9. If any person is: dlspossessed Wrthout hlS cclnsent of immovable Suit by
perty otherwise than in due course of law, he or any person claim- gggi‘;;’s;ﬁ of
hrough him may, by suit *. * * recover possession thereof, immovabl~
vithstanding'any other title fifat may. be set up in such suit. property.
Nothing in this section shall bar any. person from suing to establish

title to such property and to recover possession thereof.

No suit under this section shall be brought against *[%* * * the
Central Government ** * * or any State Government].

“ No appeal shall lie from any order or decree passed in any suit
instituted under this section, nor shall any review of any such order
. orzdecree be allowed.

See now the Code of C1V11 Procedure 1908 (Act 5 of 1908).

But see as to tenanmes in .the. Pumab the. PunJab Tenancy Act, 1887 (1(‘
87), .s. 51. . b

The words “ instituted w1th1n srx months from the date of the dlspOSSQ“-‘
” rep. by Act 12 of 1891. : )

Subs. by the A. O. 1937 for “the Govt.” . i
The words “the Secretary of State” rep. by the ‘A.
The words “the Crown Representative” rep., ibid.

O 1948.

1. 4. 56] L




Pmcedure

(> o Explanatwn 1 —A trustee:‘ may sue. under this section for the
- possession of. property to the beneﬁual mterest in which the person

& for whom he is trustee is entltled
~ Explanation . 2.—A spec1a1 or te mporary right to the present
M possession of property is sufficient to support a suit under this section.
> ‘
" Hlustrations
’ (a) A bequeaths L-lI‘d to B for his'life, with remainder to C. A dies. B
. enters on the land, but C, without B's consen't obtains possession of the title-
(> deeds. B may recove1 them from C
: by A pledges certain Jewe]s to B to secure a loan. B disposes of them' .
(‘ before heis entitled to do-so.. A, without havmg pald or tendered the amount' .
. of the loan, sues B-for possessmn ‘of” the jewels. ‘The suit should be dismissed, .
[ . as A is not entitled. to thelr possesswn Whatever Tight he may have to secure’, '
. thelr safe custody
7 . (c) A receives. a letter addressed to hlm by B. B gets back  the Iet’wr
S without A’s consent, A tafs such -a: property therun as entitles him to recove
_. G Ultfrom B b
b (d) A deposfcs books and papers for safe: custody with B. B loses them anc
( C ﬁnds them; but refuses fo dehver thern to B When demanded B may recover
them=from" C, "subject o C’s:

o Contract Act, 1872. .
L " (e) A, a warehouse-keeper;, ‘i charged with’ the delivery of certain goods
(. -to Z, which B takes out-of A’ 3 possesswn A may sue B for the goods.
/'“?31' of 11. ‘Any person havmg the possessmn or control of & particular::
s&ssion, article of movable property, -of which hé is not the owner, may e
O compeHed specifically to deliver it'to the person entitled to its imm

werio  dlate possession, in any of the followmg cases :—

_ifimq to (a) when the thing claimed. is held by the defendant as the
?“d‘-’g;e' : agent or trustee of the claimant;

(b) when - compensation in money would not afford the clalmant
: adequate relief. for the loss of Lhe thing claimed ;.




4 SPECIFIE ReLizr Acr, 1877 . o 60

e

ait 11, —Of specific relief. Chapier IL—-Of 'recovermg possesswn of
property. Chapter I1.—O0f the specific performrnce of cont'racts)

Hlustrations:

of clause (a)— ' ' a7

proceeding to Europe, leaves his furniture in charge of B.as hls agenfl:
g his absence. B, without A’s authority, pledges the furniture fo C, an :
knowing that B had no right to pledge the furniture; advertises it-for-sale.

“may be compelled to deliver the furniture to A, for he holds it as A’s trustee.

of clause (b)—

K Z has got possession of an idol belonging to A’s family, dnd of whlch A 1s
. the proper custodian. Z may be compelled-to deliver the idol to A.

of clause (¢)—

T i3 entitled to a picture by a dead painter and a pair of rare Chiha vases.
it o B has possession of them. The articles are of too special a. character to bear
an ascerh iinable market-value. B may ke compelled to deliver them tol A,

CHAPTER II.

OF THE SPECIFIC PERFORMANCE OF CONTRACTS

12. Except as otherwise provided in this Chapt r, the specific per- Cases i in

- formance of any contract may in the dlscretlo{ r;of the Court be Which -
.Specific per-

enforced—— - . . " : forma,nce
- enf o
< {a) When the act agreed to be done \is in the performance .env?rcea‘b“’

wholly or partly, of a trust ;

(a) Contracts which may be speciﬁcally E!’enforced

(b when there exists no ‘;tandard for asccrtammg the actual .
damage caused by the non—performance of ‘the act dgreed
to be done ; '

¢t when the act agreed to be done is such that pecuniary com-
pensation for .its *1on—performance would not afford
adequate relief ; or : :
(dy when it is probable that pecuniary compensation cannot be
 got for the non-performance of the act agreed to be done.
Ea planation—Unless and until the contrary is proved, the Court _
shall presume that the breach of a contract to transfer immovable
property cannot be adequately relieved by compensation in money,
and that the breach of a con’m act to transfer movahle property can be
thus relieved. : ]'
 Dlustrations
of clause (a)—

YA holds certain stock in trust for B. A wrongfully dlsposes of the stock.
The law creates an obligation on A to restore the same guantity of stock to B,
and B may enforce spemﬁc perfermance ‘of this oblig atlon ]

1Thls illustration is rep. wherever the Indian Trusts Act, ]88" (2 of 1882,
is-in forca--see ss. 1 ‘and 2 of that Act.

[1. 4. 567




i
" “Contract of
.- which the
. ubject has
partially
eased to
“exist.

i Specific per-
b!; formance of’
part of

3

0 . Part 1 —CrviL ProcEpURE

(Pa'rt II— —Of specific relief. Chapter I1.—Of the .spcczﬁc
performance of contracts.)

of elause -(b)— o ‘

A agrees to buy, and B agrees to sell, a pieture by -a dead painter and two

rare China vases. A may compel B specifically to perform this contract, for

there is no standard for ascertaining the actual damage which would be caused

by its non—performance
of clause ‘('c)-—
A contracts with B to sell him a house for Rs. 1,000. B is entitled to a
decree: directing A to jconvey the house to him, he paying the purchase-money.
In consideration pf being fel_eased' from certain obligations imposed cn'it by
its Act 6f Incorporation, a railway-company contract with Z {o make an archway

through their railway to connect lands of Z severed by the railway; to construct
a road between certain specified points, to pay a certain annual sum towards

. the maintenance of this road, and also to construct a siding and a wharf as

specified in the contrac¢t. Z is entitled to have this contract specifically
enforced, for his interest in its performance cannot be adequately compensated

for by money ; and the Court may appoint a proper person to superintend the .

construction of the archway, road, siding and wharf.

A contracts to sell, -and B‘coriltracts to buy, a certain number of railway-
shares of a particular description.. A refuses to complete the sale. B may

“wiicompel A specifically to perform this agreement, for ‘the shares are limited in

number and not always to be had in the market, and; their possession carries
with~it the status of a shareholder, which car_mot otherwise be p-rocured.' :

A contracts with B to paint a pictufe for B, who agrees to pay therefor
Rs. 1,000: The picture. is painted. B is entitled to have 1t dehvered to him
on payment or tender of the Rs. 1,000.

of clause (d)—v
A transfers without endorsement but for valuable consideration, a promis-

sory note to B. A becomes insolvent, and C is appointed his assignee. B may

compel C to endorse the note, for C has succeeded to A’s liabilities, and
a ‘decree for pecumary compensatwn fo* not endorsing the note would he
frultless | ‘

13. Notwithstanding .anything contained in section 56 of the

Indian Contract Act, a contract is not wholly impossible of

performance because a portion of its subject-matter, existing at its . -
date has ceased to exist at the time of the performance. "

Illlus trations

(a) A contracts to seh 2 house to B for a lakh of rupees. The day after
the contract is made, the house is destroyed by a cyclone. B may be compe]led
‘to perform-his part of the contract by paying the purchase-money.

(b) In consideration of a sum of money payable by B, A contracts to grant
an annuity to B for B’s life. The day after the contract has been made, B is
thrown from his horse and killed. B’s representative may be compelled to pay
the purchase-money.

14. Where a party to a contract is unable to perform the whole of
his parL of it, but the part which must be left unperformed bears only

[1. 4. 56]
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11 proportion to the whole in wvalue, and admits of compensation contrag.
oney, the Court may, at the suit of either party, direct the. specific Zﬁ"gjﬁl”-‘?‘é
formance of so much of the contract as can be performed, and is .fznall. *

ird compensation in money for the deficiency.

Illlust'ratwns

A contracts te seli B ‘av ece of land consmtmg of 100 bighag. It tury
at 98 bighas of the tand belong to A and the two remaining blghas ‘to a
er, who, refuses to part with ther: The two bighas are not necessary for

e or enjoyment of the 98 blghas nor so important for such use: or enjoy-
that the loss of them may, not ‘be made good in money. ~ A may be
ed at thesuit of B to&onvey to B.the:98 blghas and to make compensation _
1 for not conveying the TWo remalnlng bighas ; ori, B may be directed,
suit of A .to pay to A on receiving the conveyan’ce and possessmn of
d the' stlpulated purchase—money, 1ess a-sum awa ded as compensatlon
deﬁclency :

) In a contract for the sale and pul:"’ 3 ‘of a. hous,e and lands fo}‘ 'two E

may e1ther have the furmtu/re 'valued in the su1t and 1nc1ude ‘t> n the
e for qpec1ﬁn performance or may conﬁne its decree to the house

5 Where a party to a. contract is unable to. perform the whole’ of Specific

art of it, and the part which must be left unperformed forms a gf’ggfg‘“e

nsiderable portmn of the whole, or does not admit of compensatlon contract .

oney, he is not entitled to obtain a decree for specific performance. wisse pairt
unperforrd

But the Court may, at the suit of -the other party, direct the party is large.
fefault to perform specifically so much of his part of the ‘contract

1e can perform; provided that the plaintiff rehnqmshes all “elaim

» rther performance, and all- rlght to compensatlon either for the
deficiency, or for the loss or damage sustalned by him through the ,

ult of the defendant. . o T

i Ltus:,mtwns

‘@) A contracts to sell to B a-piecé’ of land con51st1ng of 100 blghas It
out that 50 bighas of the. land. belong to A, and the other 50 bighas to a
¢r, who refuses to part with them. A ‘cannot obtain a decree against B
e specific performanece of the contract:; but if B is willing to pay the price -
ed upon, and to take the 50° bxghas whlch belong to A, waiving .all right.
C mpensatlon elther for the deﬁc1ency or Jor loss sustamed by him thro ugh
meglect ofr default B is entrtled to a decree dlrectmg A to convey those
bighas to him on payment of the purchase money.

b) A contraets to sell t6 B an estate with a house. and garden for a lakh
pees.  The garden is 1mportant for ‘the: emoyment of the house. It furns
out thzt A is unable to convey the garden. A cannot obtain a decree against
B for the specific performance of the contract; but if B is willing to pay the
prlce agread upcm and “to take the. estate and house witheut the garden,

waiving all zight ‘to compensation either for the deficiency or.for loss sustained
by him through A’s neglect or default, B is entitled to a decree direct] g A
to conv’ey the house to him on payment of the purchase- money 5

. R -




* Specificper- - 16.  When a part of acont . Hghns
[ ¥ormance.of - ' stands on a separate and 1ndepend

" ...dependent e
~part of foo’clng from another part of,._he same. contract which cannot or ought

L mtrash. - pot to be specifically performed, the C.ourt may direct specific ‘per-
~ formance of the former part. .

(~Bar in f"the?.' . 17. The Court shall not dlrec‘c the specific perforrnance of a 'part
gl;zzfﬁ% per- Of a contract except in cases comlng under one or other of the three .

“rmance: last recedm sectrons
_ui'part of p g

/~gontract. A o ' o . _ T
. archaser’s ~ .18. "Where a person contracts to sell or let certain property, having:

‘,.‘mgilﬁst -only an imperfect title thereto, the- purchaser or lessee (except as

vendor with. ‘0therwise provided by this Chapter) has the following rights :—
{mperfeect . .
mﬁel * ‘ (a) if the ve ndor or le'v_ or has. subsequently to the sale or

acqulred any’ in
. lessee| may compe :hlm
C S such interest ;

(b) where the concurrence of other persons is necessary to Val
S date the title, . and they are bound to convey. at :the';_
S SR ~ vendor’s or lessors 1equest the purchaser oY léssee m'ay .
) compel him to- procure such concurrence ;

(" © . (c) where the vendor professes to-sell unincumbered property,
S but the property is mortgaged for an amount not exceed-

ing the purchase-money, and the vendor has in fact only.

a right to redeem- it, the purchaser may compel himto

redeem the mortgage and to obtain a conveyanée from

e the mortgagee ;.

—~

(cl) where the vendor or 1essor sues for spec1ﬁc perform
‘of the contract; and the suit is dismissed on thé groun

his imperfect tlﬂe ‘the defendant has a right fo a ré

/
™ of his deposit (if any) with inte: erest thereon, to his
, of thea suit, and-to a Tien™# ”‘such deposit; interest
h _ costs on the interest of the we Ador or.lessor in the prop
; s agreed to be sold or let
L. werto 152 Any person sumg for the specific performance of a cont

'a“’?:gtﬁfg“m may also ask for compensatxon i‘or its breach, either in addition toj

cectain cases. I Substitution for, such performance

C . If in any such -suit the Court deudes that spec1ﬁc periormance
_ “ought not to be granted, but that there is a contract between the
(\-‘; partles which has been broken by the defendant and that the plamtlf’f

« L 4. 56)




(Part II.—Of speciﬁc_i';"
performan;

itled to compensation for
[ion accordingly. ..

in any such suit the
to be granted, but
se, and that some

tlsfy the Justlce of
’c e r‘on’rract should

as the Court may* dx
planat;on.—FThe cireuin

le possession -given  on
' the contract, and B b

formance and com-
o1, thch is dec1ded|

wary 1878. The decres’ g

a purchaser, sues B, his - vendor, spemﬁc p ','Iormance of a contract

sale of a patent. Before the hedring of the suit, the patent expires.
The Court may award A compensation for the non-performance of the contract,
; ay, if necessary, amend the plamt ror uhat purpose.

Asues for the specific performance of a resolutlon passed by the Directors
of'a ‘public company, under which he was entitled to have a certain number
of shares allotted to him, and for compensation for the non-performance of the
résolution. All the shares had been:-allotted before the institution of the

suit. The Court may, under this section, award A compensation for the nen-
perfor}mancel :

20; A contract, otherw1se proper to be spec1ally enforced, may be Liquidation

‘thus enforced, thoudh a sum be named in it as the amount to be paid glf)tdzngzﬁeso
in-case of its breach, and the party in default is willing to pay the specific per-

fermanee.

ontracts to grant. B an. under—lease of property held by A under C, and
will apply to C for a ﬁcense necessary to:the Vahdlty of the uhder—lease,

»
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o : (Part II. —Of specmﬁc 'relzef Chapter 1L —Of the speczﬁc
' pe'rfoa"mcmce of contracts.).

; and that, if the lice ‘se is not brocured A will pa‘y B Rs. 10,000. A refuses to
™ apply for the licens¢ iand offers to pay' B the Rs. 10,000. B is nevertheless .
o . entitled to have thel contract specifically enforced if C consents to give the
N license. i ‘ :
(b) Comtracts which cannot be sp_eciﬁcally enforced
i 'éxtract_s 21. The following contracts cannot be specifically enforced :—
‘not speci- , ) . X
~ally (a) a contract for the non-performance of which compensation
wolorceable. in money is an adecuate relief ;
f ‘ ’b) a contract which runs into such mmute Or numerous details,

or which is so dependent on the personal qualifications
or volition of the parties, or otherwise from its ngture ig
such, thatthe Court cannot enforce specific performance
of its material terrs : V ’

{c) a contract the terms of Wthh the Coum cannot iind w1th
reasonable cértainty-;

{d) a contract whlch is in its nature revocable ;

{e) a contract made by trustees either in excess of their powers
or in ]oreach of“their trust

1) a contract made by or o;»;,.,beﬁ'xa&f of a corporation or pubhc

’ company create&w f?or soeclalxﬁ?ﬁrnoses or by the promoters
of such company, which is in éxcess of its powers ;

ty) 1a contract the: taertormance of which involves the perform-
ance of a continuous duty extending over a longer pericd
than three years from- its date ; -

(h) a contract of which a material part of the subject-matter,
supposed by both parties to exist, has, before it has been
made, ceased to exist. b

And, save as provided Py the '[Arbitration Act, 194C], no contractl0 of 1940.
¢ to refer *[present or future differences] to arb;tratloﬁ shall be speci-
fically enforced ; but if any person who has made such a conti

3[other than an arbitration agreement to which the provisions of the

said Act apply] and has refused to perform it, sues in respect of any

subjéct which he has contracted to refer, the existence of such contract

shall bar the suit.

( : . _ Illustraiions

e ‘ ' to (a)—

( A contracts to sell, and B contracts to buy, a lakh of rupees in the four per
cent. loan of the Central Government :

19 ' Subs. by Act 10 of 1940, s. 49(2) and Sch. IV, for “ Code of Civil Procedure
‘ and the Indian Arbitration Act, 1899 ”. ]
C * Subs. by Act 9 of 1899, s. 21, for *“ a controversy ”
*Ins. by Act 10 of 1940, s. 49 (2) and. Sch. IV.

[1. 4. 56]
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; (Pa'rf 11. —Of speczﬁc 'relzef Chapter II.—Of the specific
perfo'rmance of cont'racts.)

L}‘ontracts to sell, and B contracts to buy, 40 chests of indigo at Rs. 1, 000
nest

i consideration of certain p'roperty having been transferred by A to B,
tra( ts to open a credit in A’s favour to the extent of Rs. 10 000, and to
ur A's drafts to that amount:”

above contracts cannot be spec1ﬁcally enforced, for, in the first and

cond -both A" and B, and in .the third A, would be reimbursed bj
eénsation in money.

to (b)—
cntracts to render. personal sservice to B :

contracts to employ B on personal service :

]

8 . . 1. . ]
author, contracts with B, a publisher, tc complete a literary wo
annot enforce specific performance of these contracts.

cont s to buy B’s business at, tHe-amount of a valu'\tlon to be made
valuers; one to be named by A and the other by B, A and B each name
er but before the valuatlon is’ made A instructs ‘his valuer not to

) ) Ran oom,- “and’
gce%proce'd tox onaon. frelght to bé paid,
zand, two—thtrdw on dehvery of the cargo in

ts land to B and B _contracts- fd cuftivate it in a particular manner for
years next after thé date of the ‘lease:;

and B contract that, in con51derat10n of annual advances to be made by
will for three years next after the date of.-the contract grow partxcular

ps on the land in his posqesswn and. deliver them to A when cut and ready
for delivery :

: A contracts with B that, in con51derat10n of Rs. 1,000 to be paid to him by
"B, he will paint a picture for -B:

A centr:
superintand :

with B to execute certain works which the Court cannot

A contracts to supply B with all the goods of a certain class which B may
5 require : .
A coutracts with B to take from B a lease of a certain house for a spec1ﬁ9d

. term; at a specified rent, “if the drawmg room is. handgomgly deparated -’
'éven'if 1t 1s held to have so much certainty that compensation can be recovored
: for its breach :

A tontracts to marry B.

The above. contracts cannot be specifically enforced i '

to (¢)— '

A, the owner of a refreshment-room, contracts with B to give him accom-
fodation there for the sale of his goods and to furnish him with the necessary
appliances. A refuses to perform his ¢ontract. The case is one for compensa-
tion and not for specific performance, the amount and mnature of the accom-
modation and appliances being undefined.

[1. 4. 56]
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v

(Pa)t I1.—Of specific relief: Chapter 1I. --—OF the oIQ(?ﬁC
performance of contracts.)

to (d)—
o ) A and B contract to become partners in a certain business, the econtract mot
o -specifying the duration of the proposed partnership. This contract cannot be-
—~ spec1ﬁca11y performed, for, .if it were so performed, either A or B might at
snee dissslve the partiiérship.
to (e)— -
A is a trustee of 1 land with power to lease it for seven years. He enters into
a contract with B to grant a lease of the land for seven years, with a covenant
to renew the leas at the expiry of the term. This contract cannot he speci-
fically enforced. )

The Directors of a company have power to sell the concern with the sanctlon
of a general meeting of the shareholders. They contract to sell it without any
such sanction. This contract cannot be specifically enforced.

Tws truatees, A and B, smpowarad to aall trust-property worth a lakh of
rupees, contract to sell it to C for Rs. 30,000. The contract is so disadvanta-
geous as to be a breach of frust. C cannot enforce its specific perforimance.

The promoters of a company for working mines contract that the company,
when formed, shall purchase certain mineral property. They take no proper
precautions to ascertain the value of such property—and in fact agre2 to pay
an extravagant price therefor. They also stipulate that the vendors shall give
them a bonus out of the pmchase—money This contract cannct be specifically
enforced: ;

to (f)—
A company existing for the sole purpose of making and working a railway,
(- oontraets for the purchase of a piece of land for the purpogse of erecting a
- cotton-mﬂl thereon. Thls contract cannot be specifically enforced. .
N to (9)—
) A contracts to let for twenty-one years to B the right to use such part of
i a certain railway inade by A as was upon B’s land, and that B should have a
Tright of running rarriages over the whole line on certain terms., and might
, require A to-supplly the necessary engine-power, and that A should during th
term keep the whole railway in- good repair. Specific performance of th
_contract must be refused to B.

o to (h)— _
A contracts to pay an annuity to B for the lives of C and D. [t turhs %
that, at the date of the eontract, C, though supposed by A and B te 5& ahve

was dead. The contract cannot be specifically performed.

(¢) Of the dlSCT@t'LOn of the Court

Disurgoion -22. The jﬂrisdictiori “to - decree specific perfo‘rman(e is dis-
!]ngt:p:(:ﬁeé cretionary, and the Court is not bound to grant such reiief merely
performance. because it is lawful to do so'; but the discretion of the Court is not

arbitrary but sound and reasonable, guided by judicial principles

and capable of correction by a Court ¢f appeal.

The following are cases in which the Court may properly exercise

. a discretion not to decree specific performance :—

~-I. Where the circumstances under which the contract is made ére
such as to give the plaintiff an unfair advantage over the defendant,
N [1. 4. 56] i




SpECIFIC Retise Act, 1877

rt 1L—Of specific relief. < Chapter I1.—Of. the specific
performance of contracts.)

here may be no fraud or misrepresentation on the plaintiff’s

.Hlust'ra.tions

a tenant for life of certain property, assigns his interest therein to B.
ts to buy, and B contracts to- sell, that interest. Before the contract -
ted, A receives a mortal injury from the effects of which he dies the
er the contract is executed. If B and- C were equally ignorant or-

are of the fact, B is entitled to specific performance of the contract.
v the fact, and C did not specific performance of the contract should
d to B. - .

contracts to sell to B the ‘interest of C in certain stock—in—tr,ade.
1lated that the sale shall stand good, even though it should turn out
nterest is worth nothing. In fact, the value of C’j interest depends
sult of certain partnership-accounts, on which he is heavily in-debt
rtners, . This indebtedness. is known to A, but not to B. Specific-
1wce of the contract should. be refuséd to A

A contracts to sell and B contrabts to buy, certam land To protect the

A’S -p'roperty is put up to auction. 'B requests C, A’s.att‘orney,. to bid
C does this inadvertently and in good faith. The persons present,

The 1ot is knocked down to B at a low price. Speciﬁq perform-

Tlustrations .

A is entitled to some land under his father’s will on condition that if
it within twenty-five years, half the purchase-moriey shall go to B.

etting the condition, contracts, before the expiration of the twentv—ﬁve
o sell the land to. C. Here the enforcement of the contract would
¢ so harshly on A, that the Court will not compel its s;;ec1ﬁc performance
rof C. '
and B, frustees, joip their beneficiary, C, in a contract to sell‘ the
ate to D, and personally agree to exonerate the estate fromheavy in-
ces to which it is subject. The purchase-money is not nearly enough

arge those incumbraneces, though, at the date of the contract, the vendors

it to be sufficient. Specific performance of the contract sho‘uld be

- to D,

: () 4., the owner.of an’ estate, contracts to. sell it to B, -and stxpulates that

“'he, A, shall not be obliged to define its boundary. The estate really comprises

a valuable property, not known to either to be part of it. Specific performance

of the. contract should be refused to B unless he waives his claim to the un-

known property.

(h). A centracts with-B to sell him certain land, and to me 2lee a road to it
from a sartain railwag-station. It is found afterwarde that A cannot make

-the. road. without exposing himself to litigation. Specific performance' of- the

T1. 4. 56]
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(Pa*rt I1.—Of- speczﬁc 'relzef Chapter I1—Of the spec1ﬁc
perfor'mance of contracts) ‘

part of the contract relating to the road should be refused to B, even though
it may be held that he is entitled to spemﬁc performance of the rest with
compensation for loss of the road.

(i) A, a lessee of mines, contracts with B, hlS lessor, that at any tlme durlng
the continuance of the lease' B may glve notice of his desire to take the machi-

" nery and plant used in and about the mines, and that he shall have the arficles

specified in his notice delivered to. him at a Valuatlon on the expiry of the lease.

Such a contract might be most injurious to the lessee’s business, and specific
" performance of it. should be refused to B. .

(j) A contracts to buy certain land from B." The contract is silent as to
access to the land. No right of way to it can be shown to exist. Specific
performance of the contract should be refused to B. : :

~(k) A contracts with B to buy from B’s manufactory and not elsewhere all
the goods of a certain class used by A in his trade. The Court cannot compel
B to supply the goods, but if he does not supply them, A may be ruined, unless
he is allowed to .puy them elsewhere. -Specific performance of the contract
should be refused t'o B.

The fOHOWan is a case in which the Court may properly exercise

a diseretion to decree spemﬁc performance —

~ III. Where the plaintiff has done substantial acts or suffered losses
in consequence of a contract capable of specific performance.

Ilustration

A sells land to a railway-company, who contract to execute certain works
for his convenience. The company take the land and use it for their railway.
Specific performance of the conuact to execute the works shouid be decreed

(d) For whom contracts may be specifically enforced

1

23. Except ds otherwise pfovided by this Chapter., the specific
performance of a contract may be obtalned by—

(a) any party thereto ; ’

- (b) the representative in interest, or the prmmpal of any party,‘
the]i eto : provided that, where the learning, skill, <01' ney-
or any personal quality of such party is a material ingre- -
dient in the contract, or where the contract provides that
his interest shall not be assigned, his representative in
interest or his principal -shall not be entitled to specific
performance of the contract, unless where his part thereofA
has already been performed ;

(¢) where the contract is a settlement on marriage, or a com-
promise of doubtful rights between members of the same
family, any person beneficially entitled thereunder ;

(d) where the contract has been entered into by a tenant for
life in due exercise of a power, the remainderman ;

- a

[1. 4. 56] -




II —Of: speczﬁc relief. " ‘CF apte'r II. —Oj’ the speczﬁc
performance of cont'racts)

(e) a reversioner in possession; Where the agreement is a cove-
+' nant entered into .with hi .predecessor in title 4and the
reversmner s-entltled to the beneﬁt of such covenant

- covenant ‘and the reversLo 'er is entltled to: the beneﬁt
‘ j:_thereof and’ “will sustain i e ;e :
‘breach ;

n a publi’c mpany has. entered mto a contract and sub

‘sequentlyﬂ*’, comes amalgamated. with another public
= company,:: the new company which. arises out. of the
ama]gamatlon -

(h) when the promotcrs of a pubhc company have, before 1ts
incorporation, entered into a-centract for the purposes of
the company, and such contract is warranted by the terms
of the incorporation, the company. ‘

(e) For whom contracts.cannot be specifically enforced

SpeCIﬁc performance of a contract cannot be enforced in Personal
bars to -

. - the relief.
(a) Wwho could not reéover cornpensa'tion for i:’ts'b-reach'
b) Who has become 1ncapable of perforrmng, or v1olates any

. essential term of the contract ‘that. on hlS part remains fo

be performed ;

(¢) who ‘has already chosenhis remedy and obtalned satlsfac-
tion for the alleged breach ~of contract’; or

(d) who, previéusly to the contract, had notice that a settle-
-ment of the subject-matter thereof (though not founded
on any valuable consideration) had been made and was
then in force. :

Illustrations
to clause (a)—

, in the character of agent for B, enters into an agreement with C-to .buy
use. A is in reality acling, not as agent for B, but on his own account.
nnot enforce specific performance of this contract

to: clause (b)—

ontracts to sell B a nouse;_ and 'Vto become tenant thereof for a termn of
en years from the date of the sale at a'specified yearly rent. - A becomes
nt. Neither he nor his as<1gnee can enforce speq.ﬁc perf?rmance of .
tract, . :

' [1 4. 561
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(Part 11 -—Of specific relzef Chapter II ——Of the .spemﬁc -
pe'rformance of contracts.)

1

[ A contracts 'te Siefll B a house and garden in which there are ornamental

trees, a material Q]ement in- the value of the property as a residence. - A,

without B’s consent, fells the trees. A cannot enforce speclﬁc performance
- " of the contract. :

r A, holding land under a“contract with B for a leate commits waste, or

- treats the land in an unhusbandhke manner. A cannot enforce spec1ﬁc per-
’ formance of the contract.’

A contracts to'let, and B contracts to take, an unﬁmshed hotuse, B con-
tracting to finish the house:and the lease to contam__oovenants on thoe part of A
to keep the house in repair. B finishes the house in a very defective manner:
he cannot enforce the contract specifically, though A and B may sue each other
{ for compensation for breach of if,; -

. to clzuse (e)—
A contracts to let, and. B contracts to take, a house for a specificd term-at
a specified rent. B refuses to perform the contract. ‘A thereupon sues for,
and obtains, compensation for the breach. A cannot obtain specific perk'nrnance
of the contract . .

/ (fgiltructs to 25.. A contract for th le or letting of property, whether movable
1 property .

by one who  OF immovable, cannot be specifically enforced in favour of a Vandol
g no title, O lessor- .

«. whois a l

voluntary {(a) who kn{)wmg himself not to have any title to the property,
© " iler. has contracted to sell or let the same ; '
(b) who, though he entered into the contract behevmD that he
) . ‘had a good title to the property, cannot, at the time fixed
L s by the parties or by the Court for the completicn of the
sale or letting, give the purchaser or lessee a title free
“from reasonable doubt ;

{

{

. (¢} who, previous to entering into the contract, has made a
o S ,ettlement (Lhough not founded qn any valuabie consi-
[ deration) oi the subject-matter of the contract.

Ilustrations

(a) A, without C’s authority, coniracts to sell to B an estate whic
-knows to belong to C. A cannot enforce specific: performance of this cont et,
even though C is willing to confirm it. e

(b) A beque ths his land to twstew,‘-r declaring that they ‘may sell it with
the consent in writing of B. - B gives a general prospective assent in writing
to any sale which the trustees may make. The trustees then enter into: a
7 contract with C to sell him the land... C refuses to carry out-the contract.
The trustees cannot’ $pecifically enforce this contract, as, in the absence of
B’s consent to the paﬁmcular sale t0 C. the title which they can give C is, as
the Iaw stands, not free from reasonable doubt.

(¢)-A; being in possession of certain land, contracts to sell it fo Z. On

inguiry 11: turns out that A claims the land as heir of B, who left the country

i several years before, and is generally believed to be dead but of whose death

- therte 1?, no sufficient proof. A cannot compel Z specifically to perfurm the
contrac : '

[1. 4. 56].
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rt I1.—Of specific ref ’-‘Chapt"evr'r‘”ﬂ —Of the speczﬁc
performance of co'nt'racts)

out of natural love and aﬁectlon makes "a settleent of certam EE
n his brothers and their issue, and afterwards enters into a-contract . ~
property to a stranger. A .cannot enforce specific performance ot

1ct so as to override the settlement ‘and thus preJudlce the mterests
sons claiming under it. :

4

)fdrwhmnrmﬂww@amwwtbeqmq&muyenhned
except with ¢ variation

“re a plaintiff seeks specific performance ef a contract. in Non-enforce-
fa whieh the d E the ;. 1:pe ment except
g, ta which the defendant sets up a variation, the plaintiff (77" °==oF

ontain the performance sought, except with the variation SO tion.

the tollowmg cases (namely):—

where by fraud or mistake of fact the contract of which
performance is sought is in-.terms different from that

which the defendant supposed it to be- when he entered
into it

where by fraud, mistake of fact, or surprise; the defendant
entered into the -contraet under a reasonhble misappre-
hension as to its effect as between hiiself and. the
plaintiff ;

where the defendant; knowing the terms of the contract and
understanding its effect; has entered into it relying upon
some mlsrepmsentatmn by the plaintiff, or upon some

atlpulatmn on the plaintiff’s part, which adds to the con-
tract, but which he refuses to fulfil ;

(d) where the obJect of the- parttes was to produce a certain
egal result, which the contJ act as framed is not calculat-
~d to produ‘ﬂe

(e) where the parties have, subsequently to the execution of
the contract, contracted to vary it

Illustrations

B and C sign a writing by which. they purport to pont,ract each 1o i
a bond to,D for Rs. 1,000. In a suit by D, to;mdke A, B and C
liahle each to the extent of ‘Rs.. 1,000, they prov%l that the word
was - inserted by mistake ; that the intention was ‘that they should
it bond for Rs. 1,000. D -can- obtain the performance. sought only
svariation~thus set up. : -

‘sues B to compel specific performance of a contract in writing to |
a dwelling-house. B proves that he assumed that the contract included :
ing vard, and the .contract was so framed as to leave it doubtful . .
the yard was so-included or not. The Court will refuse to enforce

“contract, except with the variation set up by B.

o [1. 4..56]
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__formance of the written contract, except with the varlatlon set up by B.

- B for his life, with remainder to his issue. They execute a contract, the terms

(Part I1.—Of speczﬁc relzef Chapte'r I1.—-0Of the speczﬁc
performance of contracts.)

(¢) A contracts in writing to'let to B a wharf, together with a strip of
A’s land delineated in a map. . Before signing the contract, B proposed orally
that he should beat liberty fo substitute for the strip mentioned in the contract
another strip of A’s land of the -same dimensions, and to this A - expressly
assented. - B then signed' the written contract. A ca‘nnot obtain- specific per-

(d) A' and B enter mto negotlatxons for the purpose of securing land for

of ‘whieh are “found to confer-an absolute owrnership on B.: ’Ihe contract S0
framed ‘cannot be spec1ﬁcally enforced

(e) A contraicts in wr1t1ng to let a house to B, for a certain term, at the
rent -of Rs. 100 :per month, putting it first into tenantable repair. The house
turns out to be not worth repairing, so, with B’s consent, A pulls it down and
erects a new house in: its place: B contractmg orally to pay rent at Rs. 120

per merisem. B then sues to enforce specific performance of the contract in
writing. He cannot enforce it except with the Varlatlons made by the subse-

quent oral contract.
\

(g9). Against whom contracts may be specifically enforced -

21, Except as otherw1se Drov1ded by this Chapter, specific perfor-
mance of a contract may be enforced against-— :

(a) either party thereto; ‘
(b) any other ‘person claiming under h1m by a title arising
subsequently to the contract, except a transferee for

value who has paid his money in good faith and without
notice of -the original contract :

(¢) any person claiming unde1 a title VVthh though prior to the’
contract and known to the plaintiff, might have been

dllsplaced by the deferidant ;
(d) when a public company has entered into a contract and.

subsequently -becomes amalgamated with: dnother public .
company, the new company which arises out of the
amalgamation ; . g

(e) when the promoters of a public company have, before its
- incorporation, entered into a contract, the company : pro-
vided. that the company has ratified and adopted the
contract and the contract is warranted bv the terms of

the. 1nc0rporat10n Ca S

Ilustrations

_ to clause (b)—

A contracts to convey certain land to B by a particular day. A dies
intestate before that day without having conveyed the land. B may compel
A’s heir or other representative in interest to perform the contract specifically.

{1, 4. 56]
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(Part I1.—Of ‘spevc-‘iﬁc relief. Chd’pter I1.—Of the specific
- performance of contracts.)

A contracts to sell certain land -to B for Rs. 5,000.- A afterwards conveys
the land for Rs. 6,000 to C, who has notice of the original contract B may
. enforce specific performance of the contract as agamst (‘

A, contracts to sell land to B for Rs..5,000. -B-takes pgﬁ,sﬁ;glon of the la nd
Afterwards A sells it to C for Rs. 8,000. C makes no inquiry of B relating to
his interest in the land. B’s possession is sufficient to affect C with mnotice of .
his interest, and he may enforce spec1ﬁc performance of the contract against C. .

A ‘contracts, in consideration of Rs. 1000 to- bequeath certain of his lands
to B. Immedlately after the contract A dies intestate, and C takes out admi-
~ nistration to his estate.: B may “enforce specific performance of the contract
against C. ) - - i N :

A confracts to sell certain land to B. Before thee ‘compl‘etion of the contract,
A becomes a lunatic ‘and C is appointed: hlS committee. B may specifically
enforcel the contract agamst C ’

to clause.

A, the tenant for life. of an estate, with remamﬁer to B, in due exercise of
a power conferred by the settlement under which he is tenant for life, contracts
to sell the estate to C, who/ has motice of:the settlement. Before.the sale. is
ompleted, A dies. - C may enforce specific performance of the contract
“against B. . ' :

. A and B are joint ténants of land, his undivided moiety of which either -may
~alien in his lifetime, but which, subyect to that right, devolves on the survivor.
-A contracts. to sell his moiety to C and dres C may enforce specific perform-
ance of the contract ag'unst B

4 1r27A Subject to the prov151ons of this Chapter, where a contract Spemﬁcl
to lease immovable property is made in writing signed by the parties f;;;l;lr >
hereto or on their behal, either party may, notwithstanding that the performa
contract, though required ‘to be registered, has not been registered of co. s

o ? to leas
sue the other for specific performance of the contract if — | o

(a) where specific performance is clalrne by the lessor, he has
delivered possession of the property to the lessee in part
performance of the contract ; and

(b) where specific perfounance is claimgd by 'ghe lessee, he hgg
In part performance of the contract, taken possession of
the property, or, being already in possession, continues in
possession in- part performance of the contract, and. has .
done some act in furtherance of-the contract :

Provided that nothing in this section. shall affect the rights of a
transferee for consideration who has no notice of the contract or of
the part performance thereof. | |

This section applies to contracts to lease executed after the first
day of April, 1930.]

‘lus by Act 21 of 1929, s.
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( ' (Part i —Of sl’peczﬁc relzef Chapte'r II—Of the speczﬁc .
; ' perfo'rmance of contracts.) .
o (h) Against whom contracts cannot b'e specifically enforced :
76'”4%fpbarties 28. Spec1ﬁc performance of a contract cannot be enforced = ga:inét
,;r’;;ueg a party thereto in any of the following cases \— : ‘
'{*“fm“’ - (a) if-the consideration to be received by him is so grossly in-
o - ~adequate, with reference to the state of things existing
h o at-the date of the contract, as to be either by itself or
r‘ : . coupled with other-circumstances evidence of fraud or of
undue advantage taken by the plaintiff ;

. (b). if his assent was obtained by the misrepreseritat.on
(\ (whether wilful or innocent), concealment, circumvent:on

or unfair practices, of any party to whom performance
o ‘ would hecome due under the coniract, or by any promise.
- of such party which has not been substantially fulfilled ;

: : (c) if his assent was glven under the influence of mistake. of

fact, mrsapprehensmn or surprise : Provided that, when
the contratt provides for compensation in case of mista'ke,

}'* IRE compensation may be made for a mistake within the
' ‘ ) scope of such provision. and’ the contract may be specifi-
- cally enforced in other respects if proper to be so enfore=d.
-

Illustra,twns

‘, to clause (‘c)—'

TN

A one of two executors, in the erronéous belief that he had the auil
- of his . co-executor, enters into an-agreement for the sale to B of his te
(ﬂ . property. B cannot insist on the sale being completed.

A directs. an aaction"eer to-sell certain land. A afterwards revo!

S
Nl auctioneer’s authority as to 20 ‘bighas of this land, but the auctioneer ir:
o tently sells the whole to B, who has not notice of the revocation. B cannot
© enforce specific performance of -t )
‘.  (1) The effect of dzwmssmg of a suit for specific performame :
_«‘\B;;:ll}it 28. The dismissal of a sult for specific performance of a conhact
each
er. or part-thereof shall bar the plaintiff’s right to sue for compensation
L. al " for the breach of suc]r icontract or part, as the case may, be.
(§) Awards and directiobnsr to eiecute settlements
A e.ation - 30.. The - provisions of * this Chapter as® to contracts shell,”

Preceding . . . . . . ae i1
(p'- sto - mutatis mutandis, apply to awards and to directions in a will or cocizil

“asand  to execute a particular settlement.
tamentary : :

oms to
ute

gi' ents.

( [1. 4. 56]
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{Part I1.—Of specific 'rehef Chapter III—Of the "rectlﬁcatzon of
instruments.)

CHAPTER III

OF THE RECTIFICATION oM INSTR

I\%ENTS it
. 31. When, through fraud or a mutual mistake of the parties, a When .as
contract or other instrument in writing does not truly express their ii{ﬂ’;mﬁ‘
intantion, either party, or-his representative in interest, may institute A
suit to have the instrument rectified ; and if the Court find it _clearly i~
rcved that there has been fraud or mistake in framing the instru-

and ascertain the real intention of the parties in executing the
o, the Court may in its discretion rectify the instrument so as to

5 that intention, so far as this can be done without prejudice

3ghis acquired by third persons in good faith and for value.

Tllustrations

) A, intending to sell to B his house and one of three godewns adjacent:

to i, executes a conveyance prepared by B, in which, threcugh B’s. fraud, all

three godowns are included. Of the two godowns which were fraudulently

included, B gives one to C and lets the other to- 1D for a rent, neither C nor

D e 12 any knowledge of the fraud. The conveyance may, as against B

and <, be mctlﬁed so as to exclude from it the godown given to C; -but it -
cannot be rectified so as to affect D’s lease.

© _+b) By a marriage settlement A, the father of B, the intended Wlfe cove-
‘nan's with C, the intended husband, to pay to C, his e:ﬁecutors administrators -
and assigns, during A’s life, an annuity of Rs. 5,000. iC dies insolvent and the
official assignee claims the annuity from A. The Court, on finding it clearly
proved that the parties always intended that this annuity should be paid as
a provision for B and her children, may rectify the settlement and decree
that the assignee has no right to any part of the annuity.

42, For the purpose of rectifying a contract in writing, the Court presum “io

“must be satisfied that all the parties thereto mtrmoed to make an “? to lé“e”
ol parties

equitable and conscientious agreement. pe

‘v orectifying a written instrument, the Court may inquire principl.
whit oo instrument was intended to mean, and what were intended 'W*lf“ﬂtwn
to Le izs legal consequences, and is not confined to the inquiry what

the larguage of the instrument was iritended to be.

“4. A contract in writing may be first rectified and then, if the Specific
enforcement

' plaintiit has so prayed in his plamt and the Court thinks fit, spec1ﬁ o oot e

.call v enforced. . contract.
Ilustration E _

A contracts in writing to pay his attorney, B, a ﬁxe sum in lieu of costs:

The contract contains mistakes as to the name and rlgh'ts of the client, which,

if ‘construed strictly, would ex¢lude B from all rights under it. B is entltled

if the Court thinks fit, to have it rectified, and to an order for payment of the

sum, as if at the time of its executlon it had expre<<ed the intention of the

parties

[1. 4. 56]
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(Part II. ———Of speczﬁc relief. Chapter IV.-—Of the rescissior. of
' contracta )

CHAPTER IV
OF THE RESCISSION OF CONT-RACTS

- 35. Any person interested in a contract in writing! may ‘sue to
have it rescinded, and ueh rescission may be adjudged by the Comt
in any of the followm cases, namely :—

(a) where the contract is voidable or termlnablﬂ

plaintiff ;

(b) where the contractis unlawful for causes not~apparent on
its- face, and the defendant is more to blame than the
plaintiff ;

(c) where a detree for specific’ performance of a contract of
sale, or of a contract to take a lease, has been made, and

' the purchaser or lessee makes default in payment of tae
purchase-money or other sums which the Court has
ordered him to pay. )

When the purchaser or lessee is in possession of the subject-matter,
and the Court finds that such possession is wrongful, the Court may
also order him to pay to the vendor or lessor the rents and profits,
if any, received by him as such possessor. -

In‘the same case, 1the Court.may, by order-in the suit in which the -

7 dec1ee hag been mage and t"cdmpl'iéd with, rescind the contract,
either So far as reg: rds the party in default, or altogether, as the
justice of the case may require.

Hlust%a‘tions
to (a)—

‘ A sells a field to B. There is a right cf way over the- field of whic!
direct personal knowledge, but which he conceals from B. B is ent: tle(i

have the contract rescinded.

by the

A has
10

to (b)—
A, an attorney, inducges his client: B, a Hindu widow, to transfer p}’operty

to him- for the purpose of defraudlng ‘B’s creditors. Heare the pariies ars
not equally in fault, and ‘B is entltled to have the instrument of transfer

rescinded.

36. Rescission of a contract in writing! cannot be adjudged for

“raistake. mere mistake, unless the party against whom it is adjudged can be

¢
C

restored- to substantially the same posmon as if the contract had not

S

been made.

IThe WU}‘&S “in wrltmg ” al§ rep. wherever the Transfer of Propz rty Act

1882 (4 of 1882), is in force, see ss. 1 and 2 of that Act.

\

1. 4, 561
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II —~Of speczﬁc relzefi Chapter IV —Of the rescission of
ntracts. Chapter V.—Of the cancellation of instruments.)

A plaintiff instituting a suit for the specific perfor’mance of a Alternative
act in writing may pray in the alternative that, if the contract fers"g:sﬁfgm
ot be specifically. enforced, it may be rescinded and delivered up suit for

cancelled; and the Court, if it refuses to enforce the contract SPecific pe-

v formance.
fically, may direct it to be rescmded and delivered up accordingly.

% On ad]udgmg the resc15510n of 2 contraet, the Court may Court May
. ) . . require pa,rty
- rescinding "y
do equity.

CHAPTER V

Or THE CANCELLATIC::)N
Any. person’ against whom a '.Vy
Table, who has reasonable apprehen
utstanding, may cause him serioy

ged void or voidablé ; and. the Colt
idge it and order it to be delivered up

. ; ER S >
sthat. such ‘1nstrum’€ﬁf§1‘%, Oa;ﬁ;f;’feg‘a‘y e

jury, may sue to have it . -
ay, in its discretion, so
fand' cancelled.

the instrument has been registered under the Indian Reglstra-
“tion Act,” the Court shall also send a copy of ils decree to the officer
’Whose office the instrument has been so registered ; and such
"oﬁ’icer shall note on the copy of the instrument contained in hlS books
the fact of its cancellation.

Illustrations

(a) A, the owner of a ship, by fraudulently representing her to be seaworthy,
ces B, an underwriter, to. insure her. B may ‘obtain the cancellation of

A conveys land to B, who bequeaths it to C and jdies. Thereupon-D
possession of the land and produces a forged instrument stating that the
ance was made to B in trust for him. C may" obtain the cancellation
e forged instrument.

A, representmg that. the tenants on his land were all .at will, sells'
, and conveys it to him by an mstrument dated the 1st.January 1877.
“after that day, A fraudulently grants fo C a lease of part of the lands,-
ted the 1st October 1876; and procures the lease-to be registered- under- the
'nd1an Registration Act.! B may obtain the cancellatlon of this lease:

. (d) A zgrees to sell and deliver a ship to B, to be paid for by B's acceptances
of four Lills of exchange, for sums amounting to Rs. 30,000, .to be drawn by A
on B. The bills aré drawn and accepted, but the ship is not delivered accord-
ing to the agreement. A sues B on one of the bills. B may obtain the can-
cellation of all the bills. )

"See now the Indian Registration Act, 1908 (16 of 1908).

[1. 4. 56)
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a - [ : o, . )
i (Part 11—Of specific relief. Chapter V.—Of the cancellation of
' "~ instruments. Chapter VI—Of declaratory decrees.)
N - . - . . .
y Xg:tts imstru- * 40. Where an instrument is evidence of different rights or different
5 be pmiau);, obligations, the Court may, in a proper case, cancel it in part and
cancelled.  allow it to stand for the residue. '
‘ Illustration
“ - A draws a bill on B, who endarses it to C, by whom it appears to be
L7 endorsed to D, who endorses it to E. C’s endorsement is forged. C is entitled-
(e to have such endorsement cancelled, leaving the bill to stand in other respects.
¢ Power tOtre- 41. On adjudging the cancellation of an instrument; the Court
uir . . .
R,rlih%ﬁy may require the party to whom such relief is granted to make any
instrument  compensation to the other which justice may require. g
) -1s cancelled .
;+ tomake . '
compensation. | | CHAPTER VI
; Or DECLARATORY. DECREES
= Discretion 42.. Any person entitled to any legal character, or to any right as
of Court as ' " i h g : ot e N
to g‘eﬁawmm ‘Fo any property, may m.stltute a surt against any'person denying,. or
- of status'or * Interested to deny, his title to such character or right, and the Court
. vight may in its discretion make therein a declaration that he is so entitled‘
and the plaintiff need not in such suit ask for any fwt er relief
Lo ]133.,.- tosuch  Provided that no (,ourt shall make any such declaran icn where the
) declaration. o laintiff, bein @ able to seek furbher relief than a mere doclaration of
‘ ht]e, omits to do so. _
( ’ Explanation.—A “trustee of property is a ‘“person interested to
deny ” a title adverse to the title of some one who is not in existence,
i and for whom, if in existence, he would be a trustee.
- . : Illuslmtzons
B (a) A is lawtully . in possessmn of certain land. The inhabitants of a ~
a0 neighbouring v1l’age claim a right of way.across the land.” A may sue for a
) declaration that | hey are not entitled to the right so claimed. e
(b) A bequeaths his property to B, C and D, “to be eqg ua]y d1v1ded
: amongst all and leach of them, if living at the time of my death, then amongst
L their surviving children ”. No such children are in existence. ' In ‘a suit against
P ' A’s executor, the Court may declare whether B, C and D took the property
[ absolutely, or only for their lives, and it may also declare the intavosts of tae

children before their rights are vested.

o . (e) A convenants that, if he should at any time be entitied to property .
) " exceeding ene lakh of rupees, he will settle it upon certain {rusis. Before
'? ‘ any such property acerues, or any persons -entitled under fhe frusts are

. ascertained, he institutes a suit to obtain a. declaration that the .covenant- is
void for uncertainty. The Court may make the declarafion.

) (d,)'A aiienates to B property in which A has merely a life interest. The
O alxenqt:on is invalid as against' C, who is entitled as reversione The Court
= may in a suit by C against A and B declare that C is so entiti
C_ . [1. 4. 56
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wry 11.—Of specific relief. Chapie'r VI ~—Of declaratory decrees.
hapter VII—OF the appointment of roceivers. Chapter VII.—

f the enforcement of public ‘duties.)
' ' &
) The widow of a sonless Hmdu ahenates part of the property of whlch
is in .possession as such. The person presumptwely ‘entitled to possess
perty if he survive her may, -in a-suit- -against “the alienee, obtain. a
ration that the alienation was made without: legaLl necessity and was
fore void beyond the widow’s llfetlme. o=
) A Hindu widow in possession of property adopts a.son to her deceased
and. The person presumptlvely -entitled’ to possession of the_property
er death without{ g son may, in a suit against the adopted son, obtain a
Hration that the adoption was invalid.” .
A is in possession-of” certain property.. B alleging that he is the
r of the property, requires A to deliver it to him. A may obtain a d lai
i of his right to hold the property.- -

} A bequeaths property to B for his life, with remainder to Bs
¢r children, if any, by B, but if _B die w1thout any wife or children;

married. D and her children may, in~B’s. lifetime, institute a suit
ast C and obtain therein a declaratxon that they are txuly the wife and
lldr(*n of B.

3. A declaration made under this Chapter ig bi ndmg only on the Effect of
ties to the suit, persons clammng through them respectively, and, declaration.
¢ any of the parties are trustees, on the-: persons for whom, if in

ence at the date of the declaratlon -such parties would be trustees.

Hlustration . ) Tl

a Hindu, in a suit to which B, his aIleged wue, .t‘md her mother, are
ndants, seeks a declaration that hlS marriage--was; duly solemnized and
der for the restitution of his conjugal rights. Tte Court - makes the
tion” and order.. C, claiming. that B is his wife; theni sues A for the
wvery of B. The declaration magde in the former suit is not binding upen C.

CHAPTER VII E .
OF THE APPOINTMENT OF RECEIVERS ‘

The appointment of a receiver pending a suit is a mattez rest- Appointme

S e f
»1g in the discretion of the Court. 3182(:2112fzv

‘;’Thr:e mode and effect of his appointment, and his rights, powers, Reference to
duties and liabilities, are regulated by the Code of Civil Procedure.’ gﬁgfegiﬁ“’”

CHAPTER VIII
Or THE ENFORCEMENT OF PUBLIC DuUTIES

45. Any of the High Courts of Judicature at *[Calcutta, Madrag Powex to

' order pubhc
Bombay] may make an order requiring any specific act to be done ;- S0 ©

orborne, within the local limits of its ordinary original civil juris- others to do

diction, by any person holding a p}ubhc office, Whether of a permanent gzbc’ifliz

acts.

‘See now the Code of Civil Procedure 1908 (Act 5 of 1908)
*Subs. by The A. O. 1937 for “Fort W11ham ‘Madras, Bombay and Rangoon”.

[1. 4. 56]




90 ﬁ "Part, II——CIVIL "PRO~CEDI‘J‘.1=tE

(
;’ S (Part 11 —Of speczﬁc relief. Chapter VIII —Of the enforcement of
publzc duttes) '

; or a temporary nature or by any corporatlon or inferior Court of

! Judicature : - ' v

e Prov1ded—— _ ,

~ (a) that an application for such order be made by some person -

' whose property, franchise or personal right would be

e ' injured by the forbearing or doing (as the case may be)

' of the said specific act;

(' " " (b) that such doing or forbearing is, under any law for the time
being in force, clearly incumbent on such person or Court
in his or its public character or on such corporation in
its corporate character

'(c) that in the opinion of the ngh Court such doing or iorbear—
ing is consonant to right and justice ;

~(d) that the applicant has no other spec1ﬁc and adequate legal
remedy ; and

0 - (o) that the remedy gwen Py the order apphed for will be
complete.”

R
~e-ptions Nothmg in thls section. shall be deemed to authorize any: ngh

'om such
{ +  Court— ,-

"M (f) to make ,any order blndmg on 2* * *the Central Govern—
ment k. * ¥ or any State Government ;] ’
(g) to make any order on any ** *  * gervant of the Govern—’
’ ment, as such, merely to énforce the satisfaction of a claim
L . upon the Government ; or
(h) to make any order which is otherwise expressly excluded
by any law for the time being in force.

Application 46. Every application under section 45 must be founded or .an
[wmade affidavit of the person injured, stating his right in the matter dm-.

question, his demand of justice and the denial thereof ; and the High
tocedure  Court may, in its discretion, make the order applied for absolute in
?hefe"“- the first instance, or refuse 1t -or grant a rule to show cause why the
order apphed for should not be made. :

If, in the last case, the person, Court or corporation complained of

{
shows no sufficient cause, the High Court may first make an order: in"

;5Order'in

L " omative.  the alternative, e1tl'11er to do or forbear the act mentioned in the order
C -~ *Subs. by the A. . 1937 for the original cl.

- 2 The words “ the Secretary of State” rep. by the A. O. 1948.

(. * The words “ the Crown Representative ” rep., ibid.

* The word “ other ” rep., ibid.

[1. 4. 56]
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i 91 -
*Of spedi _ f ’
lic dutzes ];ifar?tez;,uf ‘Ch&pt*e’r VIH *Of the

enforceme
nctzons generally) p"%entwe relzef C nt of

hapter 1x —Of

he Contrary and ‘make an g
day as the ngh Court fixes in this.behalf. nswaer thereto

1. If the person, Court or corporatlon to whom or to which such Peremptory

er is direcled makes no answer, or makes an insufficient or a false ™"
wer, the High Court may then issue a peremptory order to do or
r the act absolutely.

Every order under this Chapter shall be executed, and may be E
d from, as if it were a.decree made. in the exercise of the ©
original civil Jurlsdlctlon of. the H1gh Court ' or

_ The costs of all apphcatlons and orders unde*r this Chapter Costs
1 be in the discretion of the ngh Court. S ‘ 4

Nothing in this Chapter shall affect. the pOWer conferred on Savmrg <}f

Court by claus.e (1) of Artlole 226._ of the Const1tut10n;.}]v_v‘ ) %(;g}? C%urt
. R P Cos to issue

mandamus.

'51. Each of the said High Courts shall as soon as convemently Power to
y be, frame rules to regulate the procedure under this Chapter ; e rules.
and unt1l such rules are framed, the practice of such Court as to -
apphcatwns for and grants of wrlts of mandamus shall appry S0 fa” )

s may be practicable, to apphcatlons and orders under this Chapter

PART IIl
OF PREVENTIVE RELIEF

CHAPTER IX

Or INJUNCTIO’\IS GENLRALLY . L v
.52. Preventive relief is granted at the dlscretlon f the Court by Pxievfeﬁmve
1n3unet10n temporary or perpetual. | R
53.A Temporary injunctions are such as are. to continue until a Temporary
Spec1ﬁed time, or until the further order of the Court. They may be mJ“nC‘“Ons v
granted at any period of a suit, and are regulated by the Code of ‘
Civil Procedure.?

' Subs. by the A. O. 1950 for the original sectionf _
°*See now ‘the Code of Civil Procedure, 1908 (Act 5 of 1908).

3rd (R)--Vol; IL A [1. 4. 19607
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Perpetual
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Perpetual
injunctions
when
granted.

92 , ParT I1.—CIvi PROCEDURE

(Part 11 —Of prevehti'ue relief. Chapter IX.—Of inioantions

generally. Chapte'r X.—Of perpetual m]unctwns)

A perpetual injunction can only be granted by the decree made at
the hearing and upon the merits of the suit : the defendant is thereby

perpetually enjoined from the asserfion: of a‘right, or from the com-
mission of “an -act,” which would be contxary tothe r*ghts of the
pTamtlﬁ‘

CHAPTER. X

Or PERPETUAL INJUNCTIONS

34, §ubjec§!' 10 the other provisions ¢ontained in, or referved to by,
this Chapter, & perpetual 1n3unct10n may be granted to prevent the
breach of an obligation.existing in favour of the applicant, whether
expressly or by implication. :

When such obligation arises from. contract, the Court .shallr be

"~ guided by the rules and provisions contained in Chapter II of this Act.

When the defendant invades or threatens to invade the plaintiff’s
right to, or enjoyment of, property, the Court may grant a perpetual
injunction in the followmg cases (namely) —

(a) where the deiendant is trustee of the property for the
. plaintiff ; ' :
(b) where there exists no standard for ascertaining the actual
damage.caused, or 1ikely to be caused, by the invasion ;

(c) where the invasion is such that pecuniary. compénsatioﬁ
- would not afford adequate relief;

(d) where it is probable that pecuniary compensation cannot
be: got for the invasion; P

(e) where the injunction is necessary to prevcnt a nmltmhmtj
of judicial proceedmgs

1k ® * s #

. Ilustrations )
(a) A lets u:ltam lands to B, and B contracts not to dig sand or. gravel -

vhereout A may sue for an mJunctlon to restrain B from digging in violation
of his. contract:

(D) A trustee threatens a bvéach of trust. 1dis co-trustees, it any, should,
and the beneficial owners may, sue for an injunction to prevent he breach.

‘Explanauon omltted by Act 43 of 1958, s. 135 and Sch. (w.e.f. 25-11- 1959)

[1. 4. 1.)6()] . 3rd (R)--Vol. II.




SeeciFic ReLier Acr, 1877 = - 93

t 11 -Of preventive relief. Chapter X.—Of perpemaT
injunctions.)

The directors of a public company are about to pay a dividend' out of
i: borrowed money. Any of the shareholders may sue for an injunction
in them. ) .

ha Airedto¥s of a fire and life-insurance company are about to engage
e insurances. "Any of the shareholders may. sue for an injunction
in them. )

A, an executor, through misconduct or insolvency, is bringing the :
of the deceased into danger. The Court may granlt an injunction to
him from getting in the assets.

, a trustee for B, is about to make an imprudent s:lle of a small part
ru»t—moperty B may sue for an injunction to'restrain the sale, even
mpensation in money would have afforded him adequate relief.

‘A mzkes a settlement (not founded on marriage or other valuable consi-
on) of an estate on B and his children. A then contracts to .sell the.
to C. B or any of his children may sue for ap injuaciion to restrain the

1) In the course of A’s employment as a vakil, certain papers belonging
his client, B, come into his possession. ‘A threatens to make -these papers
¢r to communicate their contents to a stranger. B may sue for an
juriction to restrain A from so domg

(t) A is B’s medical adviser.” He demands money of B.which B declmes to
iy, *A then threatens to make known the effect of B’s communications to him
‘a ‘patient. This: is .contrary to A’s duty, and B may sue for an m]unc’clon
-estrain him from so . doing.. =

“(G) A, the owner of two adjoining houses; le’cs one to B and afterwards lets
e other to C. A and C begin to- make such alterations in the house let to C
s will prevent. the comfortable enJoyment of the house let to B. B may sue
n injunction to restrain them from so doing.

) A lets certain arable lands to B “for purposes of husbandry, but w 1’rhout_
express contract as to the mode of cultivation. Contrary to the mode of
on customary -in the district; B threatens to sow the lands with seed
us thereto and requiring many years to. eradicate. A may sue-for_an
injuniction to restrain B from sowing the lands in contravention of his implied
con}ract to use them in- a husbandlike manner.

) A, B and C are partners the partnership being determinable at will. A
threatens to do an act tending to the destruction of the parinership-property.

B and. C may, without seeking a dissolution of the partnership, sue for an
nnunctmn to restrain A from doing the act.

~ (m) A, a Hindu widow in possession of her deceased husband’s property,
commits. destruction of the property without any cause sufficient to justify her
in' 50" doing. - The heir-expectant may sue for. an injunction to restrain her:
(n) A, B and C are members of -an undivided ‘Hindu family. . A cuts timber
growing on the family- pmperty, and threatens to destroy part of the family-
house and to sell some of the family-utensils.” B and C may sue for an mJunc-
tion to restrain him. :
. (0) A, the owner of certain houses in Calcutta, becomes insolvent. B buys
them fmm the Official A551gnee and -enters “into possesswn A persists in

LA Raﬂw;\y Company may, "however, pay - interest on its paid up share
_capital.out of capital, for a'certain period and subject to certain restrictions and

conditions: see the Indian Railway CUIHD:IIII@S Aet, 1895 (1( of 1*193,, 5.3,

[1. 4 19607
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04 _ PABT I —C;VIL PROCEDURE

(Part. 111 -——Of pre'uentwe relief. Chapter X. ———Of perpetual:
’ : myuncmons)

trcspassmg on andf damagmg the houses, and B is thereby compelled, at
considerable expense; to employ men to protect the possessmn B may sue for
an injunction to restrain further acts of trespass. :

(p) The inhabitants of a village claim a right of way over A’s land. ‘In
a suit against several of them, A obtains a declaratory decree that his land _
is subject to no such right. Afterwards each of the other villagers sues A for
obstructing his alleged right of way over the land. A may sue for an injunction
to restrain them.

(q) A, in an administration-suit to which a creditor, B, is not party,
cblains a decree for the administration of C’s assets. B proceeds against C’s
estate for his debt. A may sue for an injunction to restrain B.

(r) A and B are in possession of contiguous lands and of the mines urider-
neath them.! A works his mine so as to extend under B’s mine and threatens
to remove certain pillars which help to support.B’s mine. B may sue for an
1munct10n to restrain ‘him from so doing.

(s). A rings bells or makes some other ‘unnecessary noise so near.a house
as to interfere materially and unreasonably with the physical comfort of the
‘cccupier, B. B may sue for an njunetion restraining A from making the noise.

(t) A pollutes the air with smoke so as'to -interfere materially with the
physical comfort of B and C, who carry on business in a neighbouring houce
B and C may sue,for an 1n3unctxon to restrain the pollution.

(u) A infringes: B’s patent. If the Couxrt is satisfied that the patent is

valid and has been infringed, B may obtain an injunction to restrain- the
1nfr1ngement

(v) A plrates B’s- copyrlght B may obtain an injunction to restrain the
piracy, unless the work of which copyright is claimed is libellous or obscene.

- (z) A, 1 fmdggmgn ‘holds out B as his partner against the wish and without
the authority of B. B may sue for an injunction to restrain A from S0 domg

(y) A, a very eminent man, writes letters on family-topics to B. - After the
death of A and B, C, who is B’s residuary legatee, proposes to make money
by publishing A’s letters. D, who is'A’s executor, has a property in the letters,
and may sue for an injunction to restrain C from publishing them.

(z) A carries on a manufactory and B is his assistant. In the course of his
business, A imparts to B a secret process of value. B afterwards demands
money of A, threatening, in case of refusal, to disclose the process to C, ‘a
rival manufacturer. A may sue for an injunction to restrain B from dlsc’losmg
the process. )

55. When, to prevent the breach 6f an obligation, it is necessary to
compel the performance of certain acts which the Court is capable of
enforcing, the |Court may in its discretion grant an injunction to pre—
vent the breach complained of, and also to compel performance of the
requisite acts.

' As to the working of mines under land, the surface of “-rhu;h has been
acquired by Government, see the Land ACQUISIthn (Mlnes) Act, 1885 (18 of
1885). ) : ]
I Mustration (w) omitted by Act 45 of 1998, s. 135 and Sch. (w.e.f. 25-11-1959.)

[1. 4. 1960] - 3rd (R)—Vol. IL.




SPECIFIC RELIEF Act, 1877 .9

Part II1.—Of preventive relief. Chapter X —Of perpetual
injunctions.)

i
Iustrations | : N

A, by new buildings, obstructs. lights to the access and use of which B
aequired a right under the Indian Limitation Act, Part IV. B may obtain
fhjunction, not only to restrain A from going on with the buildings, but
0o pull down so much of them as obstructs B’s lights.

A builds a house with eaves projecting over B’s land. B may sue for
unction to pull down so much of the eaves as so project. . ’

(‘c) In the case put as illustration (i) to section 54, the Court may.also

r all written communications made by B, as patient, to A, as medical
iser, to be destroyed.

d) Lir the case put as illustration (y) to-section 54, the Court may also
ird T &’s letters to be destroyed. . )

(e) A tnreatens to publish statements concerning B which would be punish-
ble under Chapter XXI of the Indian Penal Code. The Court may grant an
ction to restrain the publication, even though it may be shown not to be
‘ious to B’s property.

(f) A, being B’s medical adviser, threatens to publish B’s written communi-
‘cations-with him, showing that B haq led an immoral life. B may obtain an -
injunction to restrain the publication.

. (g)' In the cases put ag illustrations (v) and (w) toLsee‘uon 54 and ‘as
illustrations (e) and (f) to this section, the Court may also order the copies
produced by piracy, and the trade marks, statements and communications,
'herein respectively mentioned, to be given up or destroyed.

56 An 1n]unct1on Cannot be granted— : ' Tnjunction

(a) to stay a Jud1c1a1 proceedmg pending at the 1nst1but10n of re}flu;led.
the suit in which the injunction is sought, unless such
restraint is necessary to prevent a multiplicity of
proceedlngs ‘

(b) to stay proceedings in a Court not subordinate to that from
which the injunction is sought ;

(¢) to restrain persons from applying to any legislative body ;

(d) to interfere with the public duties of 'any department of

*[the Central Government * * * or any - State
Government], or with the sovereign acts of a foreign
Government ; ’

(e) to stay proceedings in any crlmmal rnat‘uer

- (f). to prevent the breach of a contract the periormance of Whlch
would not. be specifically enforced ;

1.See now the Indian Limitation Act, 1908 (9 of 1908).
2Subs. by the A. O. 1937 for “ the Govt. of India or the L. G.”.
*The words “the Crown Representative” rep. by the -A. O. 1948.

[1. 4. 56]
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w70l nothing ‘but scented hog’s lard. A’s use of his description is not an honestf’

Injunction
to perform
negative

agreement.

% PART 'II ——CIVIL PROCEDURE :

" ‘to sell a similar article to which he gives a name and description such-as to

_circumstance that the Court is unable to compel spéélﬁé performane

(Part 111 ——Of preventwe relzef (,hapte'r X —Of per pewal
- _ mgunctzons )

(g) to prevent, on the grbund of nuisance, an act of which it is
not reasonably clear that- it will be a nuisance
(1) to prevent a contmumg breach in which the apolu ant has __
acquiesced ;- :

(z) When equally efﬁcacmus rehef can certainly be obtcuned by
any other ' usual -mode of proceedlng excepL in ‘case of
breach of trust;

" (j) when the conduct of the apphcant or h1s agents has been
such as to disentitle him to the assistance of the Court;

(k) where the applicant has no personal interest in the matter.

Nlustrations )

() A seeks an injunction to restrain his partner, B, from receiving the
partnership-debts and' effects. ‘It appears that A had improperly possessed.
himself of the books of the firm and refused B access to them. The Court will
refuse -the injunction.

. (b) A manufactures - and seils crucibles, designating them as ‘_‘ patent
plumbago-crucibles, ” though, in fact, they have never been patented. sB pirates
the designation. A cannot obtain an injunction to restrain the piracy. .

(c) A sells an article ealled “Mexican Balm,” stating that it is corapounded
of divers rare essences, and. has soveréign medicinal qualities. B commences -

lead people into the belief that they are buying A’s Mexican Balm. A sues B ’
for an injunction to restrain- the sale. B shows that A’s Mexican Balm consists

one and he cannot obtam .an mJunctlon

57. Notwit] standmg section 56, clau\e (f), where a contract comi
prises an affirmative agreement to do a certain act, coupled with a
‘negative agreerent, express or’ implied, not to do a certain act, %

of the affirmative agreement shall not preclude it from granging
injunction to perform the negative agreement : provided )
applicant has not failed to perform the contract so far as it is bin
on him.

Ilustrations

< (@) A-contracts to sell to B for Rs. 1,000 the good-will of a certain busingsy
unconnected with business-premises, and further agrees not to <:arr,y'o';n'-
business in Calcutta. B pays A the Rs. 1,060 but A carries on the busineéss in
Calcutta. - The Court cannot:compel A.to send his.customers to B, but B may
obtain an injunction restraining A from carrying on.the business in Calcutta.

(b) A contracts to sell to B the good-will of a business. A then sets up a
similar business close by B’s shop and solicits his old customers to deal with.
him.” This is contrary to his implied contract, and B may obtain, an injunctien -

[1. 4. 56]




- SPECIFIC RELIEF ACTj‘ 1877 - : o7

art II1.—Of preventwe relief. - Chapter X——Of perpetual
myunctzo’ns.)

sstrain A from soliciting the customers, and from domg any act whereby
jr. -good~will may be withdrawn from B

tc) A contracts with B to sing for twelve months at B’s theatre and not to
in public elsewhere. B cannot ‘obtain specific’ performance of the contract
g, bul he is entitled to an injunction restrammg A Irpm singing at any

place of public entertainment.

B contracts with A that he will serve him falthfully for twelve months
clerk. A 1is not entitled to a decree for specific performance of this
ct. But _he is entitled to an m]unctmn restraining B from serving a
ouse as clerk.

A contracts with B that,in consideration of Rs. 1,060 to be paid to him
on a day fixed, he will not set up a certain busmess within a spec:lﬁed
pce. B fails to pay the money. A cannot be restram(}d from carryi
isiness within the specified distance.

'HEDULE.—[Enactments repealed.]. Rep by the
imending Act, 1891 (12 of 1891)

.

[1. 4. 56]
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) 2 D(*hnxtlons
context—

(1) “applicant” includes any person from A01 Lrough whom an applicahlti'déljives

o f : his right to apply; s : ; .

(2). “bill of exchange” includes a hundl and a cheqL.e ) ‘ )

3) . “bond” includes any instrument. whereby aperson’ obliges himself to pay money
udes any v 8

to another, on condition that the obligation :hal' be: void 1f a specxﬁed act 1s° performed
or is not performe' as the case’ “miay b :

means any mstrument: whereby “the maker - éngage
er’ at a’time thelem lxmlted

Kashmlr ;] ‘ o ‘
(10)  “suit” dOes -not includ_e_- ax_x apfyeal o
(11)' “trustee” does not include.a: be

mclu'il e)
]nmuatlon prescnbed
‘has i een:




*tice ot ]udgment of the ngh Co

1 édule

cribed: therefor; when the app Ilant g;’ X
cause foxr not pmﬁerrmg i:he appea or

E:iplanatzon —.[‘he act. that th ap; ellant or apphcant was mlsled by

ion for tﬁe ékecutmn of  a“dect: _at ‘the ‘time froim which the: _pe
s to be x}eckoned a mmor, 1 Amsane, or an 1d10t _he may institute the

een allowed from the txme prescrlbed therefor in the thlrd column of the_ ﬁrst

(2)  Where such person is, at-the-time,from which the period of limitation is to be

reckoned, affected by ‘two such disabilities, or where, before his disability has ceased, he
is aﬁected by another disability! he may institute the suit or make the applieation w1th1n
B the same period, after both disabilities have ceased, as would otherwise have been
zllowed from the time so prescribed:

(3) Where the disability. continues up to the death of such person his legal representa-~

tive may institute the suit or make the application within the same period after the
death as would ctherwise have been allowed from the time so prescribed.

disability, the rules contained in-sub-sections (1) and (2) shall apply.

He dttams majority ‘four years after such accruer.. He may ‘institute his suit at
three vears from e date of his attammg maJorlty

a.m
ce:

and C.is a minor.

(4) Where such representative is at the date .of the death affected by any such

. INustrations.—~(a) ‘The right to..sue for ‘the’ ‘hire .of a boat. accrues to A durm

b)) A Tight to. sue accrues o Z duririg ‘his fnirority. - After the accruer, but’ is
inor, he becomes insane. T1me runs against Z ‘from the date when his insanity an - MINo: y

TSONS” omtly enﬂltled to 1ns‘c1tute a suit or ma{ke an apphcatlon for the éx

such dxsablhﬁy and a discharge can be given withou

¢ ‘is, under o
‘ime 'will Tun¥against them all; but, where no such discharge’.can:he

¢h pe

I'SOEi

given, time will not run as againee any of ‘them until one ‘of them becomes capable of
.giving. such -discharge without the: concurrence of the others or until the dlsablhty has

ceased.

Illustrations.—(a) A incurs a debt # a firm' of which B, C and D are partners B is insane
D can give a discharge of the debt without the comcurrence of B and C. Time

runsagainst B, C and .D.

is

(b) A incurs a debt to a firm of which I, F and G are partners. E and F are insane and G

a minor. Timg Wwill N6t run against any of them until either E or F becomes sane, or attains

majénty. -

8. Special exceptions.—Nothing in section 6 or in section 7 applies to ‘suits to en-

force rights of pre-emption, or shall be deemed to extend, for more than three years from
the cessation of the disability or the death of ‘the person affected thereby, the period .
within which any suit must be instituted or application made.

Illustrations.—(a) A, to whom -a.right. to sue. for a legacy has accrued during his mmonty..

b attains majority eleven years after such accruer- A ‘has, under the ordinary law. only -one year

( years -after the accruer A recovers  his reason. A -has six -years, under .the ordij
~ from the date when his_insanity ceased .within which to institute a suit. No extensmn 0
will be given to him under section 6 read with this section:.

Lo ‘ the representative is hm\self under disability when the representation. devolves upon hi

G disability or mablhty to sue stops- it:

remaining within which. to sue.
11 be ‘allowed to him, making in- all’ a’period of three years from the date of

L’ . majority,. within which he may bring his suit.

idiot. A dlﬁﬁ three Years after the accruer, his idiocy continuing upto the date of
As representatlve in interest has, under the ordinary law, nine years from the date of

But under -section 6 and this section an extension of ‘tw ;years

‘(b)- A right to sue for an hereditary ofﬁce accrues. to A who at the time is 1nsan

{‘-') A right .to sue as landlotq, 10" TE08YVer. possession from a tenant accrues to A;:

in ‘which to bring a suit. Section 6 read with this section. does not extend that time, ex

9. ‘Continuous rupning: of time.—~Where once time has begun to run, no subsequent

Provided that, where letters of admlmstratl,on to the estate of a creditor have. been

C ) granted to his debtor, the running of the timie preseribed for asuit to recover the debt
) shall be suspended while the administration continues.




uch prope
s, shallf

: ecific’ purpoee, and’ the manager of an;
e thereof.
(- Suits on’ foreign contracts.— (1) 5
e '_I a forelgn country are sub]ect to the -rulés:o

] f ct entered-into in a foreign country, Ss ‘the rule has extlngmshed the contract -
- and“tHe parties- where domiciled in ‘such country duung the period prescribed .by auch'
- Tule, 3

in Court thho_ut 'j'urisdl(‘

“()-In computmg the penod of ]1m1*at10n preécribed ‘for-any gwit) the time du"ri’ng ;
~ the. plamtlﬂ has been prosecuting with due diligerice ‘another -civil proceeding, . whether:
ourt of ﬁrst instance or in a’ Court of apneal agaln_.t thc defendant,” shall: be.éx

, the institution or executxon of whie :°en stayed by m]unctmn
e of the continuance -of - injlinction¥6r er,.'the day on Wthh» it WaS‘.
o cr ‘made, and thé day on which it was withdrawn;, .shall ‘be excluded.

(2) In computing the period of limitatio prescrlbed for any suit of which: notlce

" 'has.Baen given in accordance with the requirements of amy enactment for,’ the “tim
belng in force, the period of such notice shall be _excluded. ) g




o) ] e
1t,t1on pnsmbed for a gmt far bbéﬁession by,
‘the time durmg which a procecdm.g to :

e excluded .

' 1) Where “a: person,‘

~shall" be computed
urmusly aﬁectedk

section;’ SIgned” means slg“ne_

.-of a dec L e or order 1s an” applic mn in: respeét of a rlght

20. }s,ffect of ‘payment 031 m,couvt of debt or of interest on legacy.—- (1) :
‘payment on aceount of a debt or’of interest on a legacy is made before the explratxon
‘of the prescribed period by the person: liable to pay the dabt sy legacy, or by his
authorised agent, a fresh- perlod of limitation shall be computed from the tlme when~

b,,.the payme.nt was made: .

.-—'_Wh re ,rnoriga
e of su




half,” in sections 19 and 0 “shall; ‘i
]awful guardlan comm1ttee or "r"n n

: “3 (’ommumg brmcheg and wrongs ——In hn que of q contmumg breach of covx-
tract and in the case of a contmumg wrong Ll

Sun for compensatmn for act riot a
. suit for. compensation for:.an. aet whlc

oses of this Acf ‘be«‘aééméd
tions.—(a): A Hmdu make
onths ‘after--date. The. perit
on of four months-after date

Hindu ‘makes .a_:bond;. bearmg a: Native' d
The perlod of . hmxtatmn appllcable to

and where any way or watercoulse, ‘or th “use’’ 1
ment - (whether affirmative or negative) has b ' ceably and openly en;oyed ‘by:any
person- claiming title thereto as an easement and of: rlght w1thout mterruptmn and for':

twenty years

of the said penods of" tw
s next before the mstltutlon of:the: suit;w]




“(b) ln a hke smt
. m: for twenty 2
; fWérH:y yéars, ﬂ “"
et Bxclusion in
,or; water upon, over .or {r

ree. years from the. gr
continuance® £

29 Savmgs.—-—-(l)
Act,! 1872 (IX of 1872).:

(2) Where  any sp
~a-period of limitat ¢ :
“the provisions of section 3
‘that °chedule and for the p

rmJ‘Act 1930 (8 of 193) ;

32. [Re eals]—Repeu,led by

1914), S. 3 and Sch. II.

ceably and openly emoyed by -b '

"0 0ne 'oceasion dumg fhe
shall be d:smlssed

1;(,vers10ner oi servient tenement.— Where- any land~
h' any easement ‘has been enjoyed or derived. ha;
y interest:for life. or a y term: of years ex ‘dmg

od preseribed therefor by the first schedule,
pply, .as if  such period were prescribed therefor.in
: of detelmmmg any penod ‘of 11.m1tatmn Urescrlbed




r the s_peciﬁc Relief Act, 1877
f 1877), section 9, to recover
ssion of immoveable property. .

4. Repealeu by = the Repealmg and
Amendment Act 20 of 1937.

5. Under the summary of procedure re-
* - ferred to in section 128 (2) (f) of the
Code of Civil Procedure, 1908 (V' of
'1908) where the provision of such
summary procedure. does not exclude-
.the’ ordinary procedure in_such: suits”
an éméier Order XXXVII of the
oaa.

Article haé been re

e

enforce a nght of pre-emption
wligther the nght 1s founded on.law,

11. By a person, -against whom any of 'Oni & The date of the order. i
the following orders has been made "= T, . B
to. éstablish the right which he claims {(For:
to the property comprised in the State: of UP
order. . the words.

(1) Order under the Code of Civil Pro- “'six ronith
cedure, 1968 (V -of 1908), on a claim - hav
preferred to .or an objection made to substitiite
the attachment of property attach- - ‘‘one..year’’.
éd’ in execution of a decree. : :

) Order under. section 28 of the
sidéncy ‘Small Cause Courts’ Ac

(XV af 1882).

a person .against whom a'
been ‘made (()i ~the ,C




‘date of the. final decxsxon or order. .
in the -case by a Court competent . -°
to determme it finally.

B The -date- of the act or order‘

or set aside:: e
::a Civil Court in.any' p.
T than a suit.

et aside any act or orde
officer of Government in -his
capacity, not herein otherwis
pressly provided for.

Against Government to set:
attachment, lease or transfe
moveable property by ‘the:
authorities for arrears .of..G

“One .year: . When the attachment, lease or trans-
B fer is made.

When the paymént is made.

etermining
sation.

e. date of the dea th of’the person
killed.: - :

compensatlon for ‘When ,th‘e injury is committed.

) prosecutxon X .
N 227 "For compensation for any. other in~- When the plaintiff is acquitted, or.the
jury to the person. ) prosecution is otherwise terminated.
VoL co-24. For compensation for libel. .. "One year ' When the libel is published.
JM 25. For compensation for slander." One year When the words are spoken,  or, if
the words are not actionable in

themselves, when the = special
damage complained of results:

Oneyear When the loss occurs.

“Onet year..

26. For compensation for loss of ser"'ice‘
occasioned by the seduction: -of’; the
plamtlffs servant or daughter.:

The-date of the breach.

,32 Agamst one: who, having “a ‘rigl
use property for cspecifict purposes,
perverts it to other’ purposes.




compensaticn . for. any- “malféa
‘e, misfedsance. or negligencei#in
ndent of contract and ‘not" hi ;
scially provided for.

|
37. .For: compensation for obstructing a
Flos way or-a watercourse.

‘ 38. For compensation for diverting a
: watercourse.

39. ~I§"o \compensation for trespass upon
immoveable property. B

40:"For;, - compensation “for
right or = any other’ . exclusive -

..Thé date of the obstructior

"~ The date of ‘the diversion.

/The date of the ';respaés.‘

The-date of the infring

o dontest an award under any of h
following Regulations of the ‘Bénga

C i . ) P
The' Bengal Land-réevenue ‘Settlement.
_Regiilation, 1822 (VII of 1822). et
The . Bengal Larid-revenue Settlement
Regulation, 1825 (XI of 1825). .
The Bengal Land-revenue (Settle-
ment and Deputy Collectors) Regula-
tion; 1833 (IX of 1833). .
46. By a party bound by sueh award to
recover . any’ property compyrised
therein. ) .

ny person bound by an order
‘respecting the possession of’ immove-
- able: property made undér:the Code
: +<Criminal Procedure, ’1(8: .of!

The date of the final award of crder
in the case. . ’

“The “date - of the ‘final. order. n - the:

" cases

specific. moveabl
i by sith

cquir by

religious
made by a1
able consider

" ger
T .tion. B . .l oo . P
Gs - T Fo i > yerty, ~When the ‘property: sovwrongful
49. For other specific moveable property, = Th B en oF ir;x’jure 4. or when. the. Fil

- . or Jfor compergsa‘gion for wrongfully
i+ takking . or: injuring Or wrongfully: -
detzining the same. .

" ‘tainer’s possession- becomes: unlaw
: ST T
ful. LR L




0. For money deposited under an agree-""

'D,vesi;xfiption of suit

For the hxre of animals;
.boats -or - household . furniture.

. ‘or the ‘balance of money adv
in payment of goods 10 ‘be: del

B I‘or money lent under an agreement i Three years

that it shall be payable on demand.

ment that it shall be payable” on
demand,” including money to.a custo-.:
.mer in the hands of his -banker: so
lpayable

oney . payable to. the
-for :money pald for the defen‘

4 . the hdppen
pecxﬁed contmgency

.ond where. a: day isii
specified for -payment.

.. On a; s;ngle bond, where no )uch day

.‘v,On a'bond subject to a condition.

. On- a 'bill -of exchange or promissor 3
~nofe payable at a fixed time after: 7
- date. :
. on. A bill of exchange payable:

- sight, or- after 51ght but not at! _a fi

ed time.

‘on a bill- of « exchange accepted pay
ble-at a _part;c_ular plac

Threé"'{years‘

- Time f"om ‘which nemod
begms to run ©
When ‘the hire becomes p'lyaole.A

Whgn the goods ought to be" dehver- :

.The- dvrate of the delivery of :ther:g_qoc}s,

the:svork :is ‘done.

‘the loan is,vmade.
the cheque is paid.
the loan is made.

the demand is made.

the money is paid.

-the ‘money. is received:

The_ day so 'spéciﬁed.

The date of executing the bond.

**When' the -condition" is broken.

When the bill or note falls due.

When the bill is presented.




promisory note or ‘borid- ]
by instalments. ’

promissory note or bond pay-
by instalments, which provides
if ‘default. ‘be ‘made - in::payment
ne or ' moré msta]ments.

a promissory: note g
>r to a third: perso:
_o‘ the p fte;

8..:B¥sithe payee aga nst
Bill of exch

an attorney. or vakil for his’ costs -
of a suit or a particular business; -
there being no express agreement .as.

IR

Three years

to the time when such costs are’ to .-

the balance due on a muf.ual.

and current account,
reciprocal, demand
bétween the parties.

n a policy :of msura
sum insured

under ' 2 - policy.
on of ‘the

principal- against his: age
moyveable property recexved By
latter and not accounted- for..:: -

“ OtHer suits® by pr'incipéls
agents for neglect or misconduct.

. To cancel or set aside an instrument:

-not. otherwise provided for.

) To: def‘laxe the forgery of: an instru-' -

1t issued or registered.

clare the  forgery of an
attempted to be. enforce

agdlns'c :

Three years: -

Three years -

hree years

" :When . the default

“The date of the termination

"When the

The expu'atlon of the
.~ payment as to the part then pay-
"able; ‘and for the other parts, the
explratlon of the respoctlve terms
of payment

is made unless -

where the payee or obligee. waives

the ‘benefit of the  provision, and

then: when fresh default is made i

respect..of which ther' no' <uch

walver. . :

When the surety pays :-mythm
tcess -of -his own-shar

1W1f;1erdx the' plaintiff ‘is actually dampi-
of tﬁe »
suit or business, or (where the at-
forney or vakil properly disconti=
nues  the suit'or business). the date
of such discontinuance:- - o

The. close of the year in whlch tho
-Jast item admitted or proved-is -en-
tered in" the account; .such .yecar
be: computed - as™in the ‘Account.

g
contmuance of the 'xgency cemand
ed and - refused . or,where on:su
-demand is made;,: when the a«ency
-terminates.

“‘When the neglect or rmsconduct be— o

comes known to - the pla;nnﬁ

facts entitling ‘the plain-
tiff to have the instrument can-
celled or 'set aside become known
to him.

When the issue or registration be-
comes known to the plamnff

The d'\te of the at*empt




For money pald upon, an’ ex1stmg ‘hre y ‘v = 'lhe' date of‘ the “failure. ;
ideration- which -afterwards- fails : e : PP
8" To. maké; good. out of the general’estat a The' date of the trustee’s death or,:

‘a deceased trustee “the ‘loss ‘occa e ’ ‘if the loss has not then resulted_' ’
: SRR : the date -of ‘the logs, ’

99 For contrxbutlon by a party who has
 paid the whole or more than his share
;- of -the-amount due under ;a joint-de-

: a sharer. in a’ joint :estate;
ald the whole or-more than:

. Three years, . The date of the payment in excess
. S -.of ‘the plaintiff’s own share. .- -

mortgagor re-enters
ortgaged propex ty.

The date of the' dissolution.

profits of a. dlssolved partnership. - e . o .
107 By. the manager ‘of. a joint estate- of Three years . The date of the paymen.
. an undivided family for ‘contribution,” - Lo . :

V . in-respect of a payment made by him

Jon- account of the estate.

108" "By a lessor for the value of trees cut
. down by his lessee contrary to h
terms of the lease.

109# For the profits of 1mmoveable p opherty

When the trees are cut down.

Three years

When the profits are received.

T}hrvee Vy‘e'arsf

.- been’ wrongfully recelved y:t
fenidant. :

ree yea When the  contract is brol

. any contract, express or. 1mphed not GRS T (when . . - there are . ' successive-:

: in writing registered- and - “hi : A ‘breaches) when the breach. in res- -
i specxally‘prowded for. Part VII.— pect of . which the suit: is mstxtuted
N . Six years occurs, or (where the breach is

: . — continuing) when it ceases.
C ' 116. For compensation for the breach of.a SiX Years When the period of limitation would
contract in writing registered. . begin to run against a suit brought
: o ! . " on a similar coniract not register- 5

v 117. Upon- a fqreznn Judgment'-« as: defined
R in'"the fode of C1v11 ;
' Of’ "1903):

Six - years

The date of the judgment




:Iegacy or for.a share of .a: resi'
equeathed by a: testator;, or for

a distributive share of. the property of

an“intestate.
. For.possession of an hereditary office:

Suit.during the life of a Hindu ori
Mohammadan female by a Hindu or

‘Mohammadan: who; if the. femal died:
tit g th ul

Vot ‘the date -of:

nght to mamtenance /
1_For the resumptmn .or assessment

. To, estabhsh a periodically recurrm'T
: _noht

2. To ‘enforce payment of money charged

upen immoveable property.
Explanation.—For the
this. article—

_the allowance and fees respectively
called malileang and hages, and

the value of any agricultural or other
produce the right to receive ‘which is

secured by a charge upon vmmoveable‘

~property, and

'adva 'ces secured by mortdage by de~_

purposes of

“Twelve -

Twelve years

When the defendant takes l)\)SbeSS

k gfﬂ,the ‘office adversely: to: thie plai
i

- Explandtion.—An hereditary office.
possessed. when the . profits thereo]

.. are -usually received,. or..(if: lheré

are "'no- profits) when the duati
-thereof are usually performed.

The date of the alienatxon“

‘When the plaintiff ‘is ﬁrst reﬁ._sed the - :
“enjoyment of .the right.

"When the .money sued for becomes
due:




. 'Suit  instituted in a Court Y
lished. by Royal - Charter by:
gagee for possession of imm

property mortgaged. C

. By a purchaser at a private sale, Pt
possession  of immoveable ‘‘property
sold when the vendor was: out:of. pos-
session at the date of the ‘sale.””

. Like suit by a purchaser atha ‘sale’
'he .

in _execution of a decree,
1udgmenu-debt01 was: o

when the pla
of 'the  .prop

1Sp
possesion.’

ike suit, when the plamtlﬁ has.-b
.come. entitled by reason: ‘of
vfexture or breach of-condi
. For possesslon of, immoveable prope
ty or any interest therein not' here-
by ‘otherwise specially provided for.

i Against a depository or pawnee to
recover movegaRlg property ‘dQDBS!téd
or pawned

. Before a Court established by Royal
Charter in the exercise of its .ordinary
original civil jurisdiction by a anort-

le:possession of 1mmoveable propert

y or on behalf 'of any: loca
for possession of any.:publi
r+ any . part.-thereof
s been  dispossessed
it has discontin’ t

vaelve years

Twelve. years

Twelve years

Part- IX.—
Thirty ‘years

' Thirty ygars

Thirty ! years

it

When the mortgagor’s right. to - pos-
session determmes i

When the vendor is first entitled to
possession. :

When the judgment-debtor is ﬁr‘t en-
titled to posseqvmn . )

g contmuan

When the forfeiture is incurred or

the condition is broken

When the possession of the defendant
. becomes adverse to the plaintiif.

Th¢ date of the depogit 8% pawn.

When any part of the principal or
interest was last paid on accourt ‘of
the mortgage -debt.

The date of: t.he dlspos ¢

- that Sfate 1mmeﬁxate]y
same day.




Court - “of-Session
in:the exercise; of
ginal Crmimal Junsdxchon‘ :

tted by Act 17 of 1949).
151. From a decree or order of any of the
High Courts of Judicature at Fort
William, Madras, and Bombay, or of e
the High Court of Punjab in'the exer- :
¥ cise~07 its original jurisdiction. R : -
152. Under the Code of Civil. Procedure, . Thirty days The daté of the decree or order ap=.
1908: [U of 1908), 4o the Court of a . o pealed from. -
sttn Judge. : RO
the same Code to a High Court’ : Thirty days.
an order of.a. Subordinate Court : :

The" d'ateA of the ordar:

the Arbltratxon Act, 1940 (10
40) to set aside an award or to
n' award remitted for reconsidera-

159 For leave to appear. and defend a suit - Ten days | When the summons in served.
R under summary procedure referred / .
“to- in section 128 (2) (f) (or under
Order XXXVII) of the Code of Civil
Procedure, 1908.

"160. For.an order under the same Codé, o fra S o

"% io .veviore fo the file an application ™ S ywhen W application for g view iz |
for review rejected- in consequence of : . TEJEC'C

the fgilure of the applicant -to  appear :
when. the apphcatlon was called on
ring.

eview of Judgrient by a Court

:pea : :
‘service of process or to furnish secu-
nty for costs.

‘164. Bv a’ defendant for an ordér to set Thirfy days .-~ The date of the decree or, .where the:
aside a decree passed ex-pairte. . summons was - not duly -served.

o . when' the :applicant has. knowledge
of the decree.




L&G6.

1381.

182.

. sessed

rnade a p rty
: Under the Arbltdrtma Act, 1940, for

sputmg the right of {]
.er“!or-’ purchaser—at &’ sal
'avdecree to be :pu

§9¥
dehvery of possessw

o1} of a deerge:

the ‘re- adm’ssxgm of -an’ appeal
rmssed for want of prosecution.

3. For the re-hearing of an appeal heard

ex-parte.

.- For: leave: to:- appeal as a pauper.
. Undeér the. Gode of Civil “Procedure,

1908 (V of 1908),
aside an abatement.

for an order to set

. Under the ‘same Code by the assignee
or the receiver of an insolvent plain-

tiff -or appellant for an .order to -set
aside ‘the ‘dismissal of a suit or an
appeal.

. For a review of judgment except in-

the cases provided for by article 161

--and. article. 162.
. For the issue of a notice under the
same Code,

to show cause ‘why .any
payment made out of  Court of any
money. payable under a decree or ‘any.
adjustment ‘of the decree should

 be recorded. as certified.

. For payment of the amount of- a
.cree by instalments.

.Under the 'same . Code to have the -

de—'

lative of ia. -deceased
i a de-ceased appellant

fendant or - of a deq=a

the filing in Court of an award.

.. By a, person desiring to appeal under

the Code of Civil Procedure, 1908. to

‘the Supreme Court for leave to ap- "

peal. -

By a purchaser of immoveable pro-
perty at.a sale in execution of a de-
cree for delivery of possession.

Applications  for which no. period of
limitation is provided elsewhere in
this . schedule 8 BY sectlon 48 of the
‘Code of Civil’ Procedure, 1908 (V of
1908). :

For the execution of a decree or order
of -any Civil Court not provided for
by article 183 or by section.48 of the
5;0%5 of Civil Procedure, 1908 (V of

le property decreed or sold in-

.mot -

’i?hiriy days.’

‘Th‘ifty' days -

< ixty” days

Sixty :days

Ninety. days

Nine‘ty. days

Six.‘months

Nincty, days .

Ninety days

d respondent -

Ninety aay§

N’inéty- days:

Three years

Three years

Three years;
or ‘where a
certified copy

_of the :decree .

or order
has been

. The date of the decree anpealed’ fxom.

When the rl“ht i:o apply accrues

2. (whexe there has been an -appeal)

" Time from which period
begins to ryun
The date of the Sispossession.

The' date of the sale.

The date: of the resmrance 01 obs
tion.

The date of the dismissal: .

The date of the decree in
where notice of the appea
duly served, when the
knowledge of the decr

Tha'date 'of the decree appealed from:

The date of the abaiement.

The date of the order cf dismissal.

The dafe of the decree ov order.

When  the payment or (.dgustme'xt is
made.

‘The -date of the decree.

The -date’ of the death 6%’

.~ ceéased plaintiff. or appeld

The date -of the death of ihe
defendant’ or. respondent. "

The date of service of the: notlce of
the making of the award..

When the sale becomes abs_si‘utet

1. The date ‘of the decree or order;

the: date of the final decree: or order
of the Appellate Court, ‘cr the with-
drawal of the appeal. or.
3. (where there has been
]udgment) the date of
assed on the review, o
4. (where the decree
amended) the date of a
or



appéal)’
= order
.. th

view. of
ion, .
béen’
y"ent,.
4 :

or order, or

.(in respect of any amour&, ré
‘covered by execution of the decree
1d

iotied decree Or,.in- :
‘aRRsal. therefrom;:“the. da
nal decree-of the appellate Court
or:of the withdrawal:of the -appeal;
Lo

M
s .or ‘theik
e‘ﬁectA in

¥

or By hi
representatives, shall take
- favour of them all: o
Where the decree Or prder has beeix
... passed severally against more pers:
sons than one. distinguishing Dpo
tions of the subject-matter.as pay- -
able or deliverable by each, the.
application shall take effect against
only such of the -said persons O
their representatives ‘as it amay b
~macde against But, where :the decre€
Jor order has 06
against more PETSO!
application,. if ‘made:
one or more of th

or . their represen
ieffect against the:
aplanation 11—
means the- Court
to- execut . the: €
i@ present Ilg
gment, décree
(SOTL.C

ovided .that whe
discree - or’‘order
‘or.some part:ofithe
secured thereby,="or
‘hds ]

reviver, paymefit or ac
ment or the latest-of such- reviver:
payments ot acknowledments, - &

the. case may be. -

“od: to in Section 31.] Repealed b

Repealed by 't",

'



B
MUSSALMAN WAKF VALIDATING ACT, 1913 [REPEALED]
Preamble 1 - MUSSALMAN WAKF VALIDATING ACT, 1913
- 3 . L . . e .
! THE MUSSALMAN WAKF VALIDATING ACT, 1913
n [Aet, No. 6 of 1913]
= ‘[AS ON 1959]
[7th March, 1913]
PREAMBLE
- An Act to declare the rights of Mussalmans to make - sett/ements of property by
= way of “wakf " in favour of their families, children and descendants.
WHEREAS doubls have arisen regarding the validity of wakfs created by persons
professing.the Mussalman faith in favour of themselves, their families, children
and descendants and-ultimately for the beniefit of the poor or for-othar religious,
pious or charitable purposes; and whereas it is expechent to remove such doubts;
X It is hereby. enacted as follows:--
I . Section 1 - Short title:and esteiit
=2 ) o = LT
L (1) This Act may be called the Mussalman. Wakf Validating Act, 1913.
: ) It extends to the whole of India -except { Subs.by the Adaptation of Laws
“(No.2) Order, 1956, for " Part B States “ -}{the. territories which, . immediately
‘ before the 1st November 1956 were comprised in Part B States].
Section 2 - Definitions
I this Act, unless there ig anything repMgnant viH the subject or context,--
o (1) "wWakf" means the perrna'nent ldedication’ by a. person ‘professing the

‘Mussalman faith of any property for any purpose recognized by the
» Mussalman law as re.lgioua, nious or charitable.

(2) “Hénaﬁ Mussalman" means a fo(lower of the Mussalman’ faith. who
conforms to the tenets and doctrines of the Hanafi school of Mussatman faw.

Séctibn 3 - Power of Mussalmans to create certain wakfs




. Section 5 - Saving eﬂoeaLand—seetaFiaﬁ custom

It shall be lawful for ény person profes'sing the Mussalman faith to create
a wakf which.in all other respects is in accordance with the provustons of
Mussalman law, for the following among other purposes:--

(a)for the maintenance and support wholly or partaally ‘of ‘his famlly,
children or descendants, and

(b)where the person creating a wakf is a Hanafi M_us_salman, alse for

his own maintenance and support during is lifetime~or for the"

payment of his debts out of the rents and profits of the property
dedicated:

Provided that the ultimate benefit is in siich cases expressly or
impliedly reserved for the poor or for any other purpose
recognised by the Mussalman law as a religious, pious or
charitabie purpose of a permanent character.

Séction 4 - Wakfs not to be invalid.by reason of remoteness of benefit to poor,
etc.

No such wakf shall be deemed to be invalid merely because the benefit' reserved-therein
for the poor or other religious, pious or a pérmanent nature is.postponed until after the

_extinction of the family,.children or descendants of the person creating the wakf.

Nothihg in this Act shall affect any custom or usage whether local or prevalent among
Mussalmans of any particular class -or sect.



The
Mussalman Wakf Validating Act, 1930

[Act 32 of 19301, Repealed by Act 23 of 2016, S. 2 and Sch. I]
. [25th July, 1930]

An Act to give retrospective effect to the Mussalman Wakf Validating Act, 1913

Whereas the Mussalman Wakf validating Act, 1913 (6 of 1913), daes not apply to
wakfs created before its enactment; ‘

And whereas it is expedient to validate such wakfs without infringing any rights
contrary thereto which may have already accrued or been acquired;

It is hereby enacted as follows:— ‘ »

1. Short title.—This Act may be called the Mussaiman Wakf Validating Act, 1930.

2. Act 6 of 1913 to apply retrospectively.-—The Mussalman Wakf Validating Act,
1913 (6 of '1913), shall be deemed to -apply to wakfs created before its
commencement: / )
Provided that nothing herein contained shall be deemed in any way to affect any right,
title, obligation or liability already acquired, accrued or incurred before the

commencement of this Act.

I This Act has been declared to be in force in the Sonthal Parganas by Notification under Section 3(3)(a) of the
Sonthal Parganas Settlement Regulations (3 of 1872), see B & O Gazette, 1931, Part II, p. 903.

Disclaimer: While every effort Is made to avoid any mistake or omission, this casencte/ headnote/ judgment/ act/ rule; regulation/ circutar/
natification is being circulated on the condition and understariding that the publisher would not be liabfe in any’manner by reason of any mistake
or omission or for any action taken or omitted to be taken or advice rendered or accepted on the basis of this casenote/ headnote/ judgment/ act/
rule/ regulation/ circular/ notification. All disputes will be subject exclusively to jurisdiction of courts, tribunals and ¥orums at Lucknow oniy. The
suthénticity of this text must be verified from the original source.

1950-2019, @ EBC-Publishing Pvt.Ltd., Lucknow.

o



Skort title.

Wodification

- Indenture.

e S _ Moor&hedaba‘a&, . [1923 : Act XXV.
Mussabman Wakf. [1923: Act XLIL

THE MOORSHEDABAD (AMENDMENT} ACT, 1923.
‘Act No. XXV oF 1923."' -

[25th July, 1923.]

An Act to modify certain provisions of the Indenture confirmed
by the Moorshedabad Act, 1891.

WHEREAS it is expedient to modify certain provisions of the Indenture
confirmed by the Moorshedabad Act, 1891 ; It is hereby enacted as follows: —
" 1. This Act may be called the Mocrshedabad {Amendment) Act, £923.

2. The provisions of the Indenture set out in the Schedule to ‘the
Moorshedabad Act, 18gr, which provide that the Nawab Bahadur of
Moorshedabad shall not, nor shall any of his successors, sell, mo;'tgage,
devise or alienate certain properties referred to in the said indenture
respectively or any of them otherwise than by lease or demise for a term

not exceeding twenty-one’ years and umder a rent without bonus or

salamee shall have effect as if for the words “ for a term not exceeding

' twerity-'one years and under a rent without bonus or salamee ”’ the follow-

ing words were substituted, namely: —

XV of 1801.

XV of 189zx.

““.the terms and conditions of which have been previously approved

by the ?[Provincial Government of Bengal] *’:

Provided that nothing herein " contained shall affect anything done, or
any right or liability which has accrued or been incurred, under any such
lease or demise before the commencement-of this Act. -

THE MUSSALMAN WAKF ACT, 1923.

Act No. XLII oF 1923."
[5th August, 1923.]

An ‘Act to make provision for the better management of wakf

1 For Statement of Objects and Reasons, see Gazette of India,.19_23, Pt. V, p. 235.
® Subs. by the A. O. 1037 for “ Governor of Bengal in Council . '
3 For Statement of Objects and Reasons, see Gazette of India, 1921, Pt. V,
p. 182 ; and for Report of Select Committee, see ibid., 1923, Pt. V, p. 130.

“This Act has been rep. in its application to Bengal by the Bengal Wakf Act,
1934 (Ben. 13 of 1934), s. 82; and rep. in part in the United Provinces by the
United Provinces Mustim Wakf Act, 1936 (U. P. .13 of 1936) ; and amended in its
application to— .

Bihar and Orissa by the Bihar and Orissa Mussalman Wakf (Amendment) Act,
1926 (B. & O., 1 of 1926); and ~ . . . o

Bombay by _the Mussalman Wakf (Bombay Amendment) Act, 1935 (Bom. 18 of
1035) ; the MussBman Wakf, Bombay Public Trusts Registration and Parsi Public
Trusts Registration (Amendment) Act, 1944 (Bom. 10 of 1944) and the Mussalman
Walkf (Bombay Amendment) Act, 1945 (Bom: 15 of 1945).




1923 : Act XLIL] Mussalman Wakf. e 705

(Prelzmmary )

pmperty and for ensuring the keepmg and pubhcahon of proper
accounts in respect of such properties. '

WHEREAS it is expedient to make .provision for the Dbetter management
of wakf property and for ensuring the keeping and publication of proper
.accounts in respect of such properties ; It is hereby enacted as follows: —

.

Preliminary.
1. (1) This Act may be called the Mussalman Wak{f Act, 1923 ;. Short title,
i extent and
(2) It extends to '[all the Provinces of India], including ?* * the commence-
Sonthal Parganas ; ment.

(3) This section shall come into force at once ; and

'(4)‘The.’*’[Provinc'ial Government] may, by-notification in the *[Official
Gazette], direct® that the remaining provisions of this Act, or any of them

~ which it may specify, shall come into force in the Province, or any specified

part thereof, on such date as it may appomt in thJs behalf

2. In this Act, unless there is anything repugnan't in the subject or g4
context,— : )

initions.

(a) ‘“ benefit ” does mnot include any benefit which a mutwalli is
~ entitled to claim solely by reason of his being such mutwalli ;

(b) “ Court "’ means the Court of the District ]udge or, within the
limits of the ordinary original civil jurisdiction of a High Court,
such Court, subordinate to the High Court, as the *[Provincial

- Government] may, by notificatidn in the 4[Official Gazette].
~designate in this behalf ; )

ER]

(c) ““ mutwalli”” means any person appointed either verbally or
under any deed or instrument by which a wakf has been
created or by a Court of competent jurisdiction to be the
mutwalli of a wakf, and includes a ‘naib-mutwalli or other

1 Subs. by the A. 0. 1948 for “ the whole of British India "

2 The words ‘‘ British Boluchistan and ’* rep. by the A. Q. - 1948.

3 Subs. by the A. O. 1937 for "L G.”

4 Subs. by the A. O. 1937 for ‘' Jocal ofﬁcxal Gazette .

55s. 2 to 5 and 7 to 13 were brought into ferce in~ the Punjab with. effect
from the 14th May, 1924, ser Punjab Gazette._1924. Pt. I, p- 418.

Ss. 2 to. 13 were brought into force in' the Presidency of Bombay from the
1st June, 1925, see Bombay Government Gazette, 1925, Pt. 1, p. 1414,

All provisions of the Act were brought into force in Bihar and Orissa :from “the
3rd Septembnr, 1925, see B.- & O. Gazene, 1925, Pt. II, p. 1192,

Ss. 2 0 I3 were brought into force in the Pres:dﬂncy of Bengal with certain

* modifications from the 1st Jume, 1927, see Calcutta Gazstte, Pt. I, p. 1008

Ss. 2 to 13 were brought into force in Ajmer- Merwara from 15t February, 1928,
see Gazette m India, 1928 Pt II-A,-p.20. .
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person appointed by a mutwalli to perform the duties of

the mutwalli, and, save as o’therw1se provided in this Act,

any merean who e for “he 0 Defig acuministering any wakf
property ; v

(d) “* prescribed >’ means prescribed by rules made under this Act ; and

(e) °* wakf” means the permanent dedication by a person professing

the Mussalman faith of any property for any purpose recognised

. by the Mussalman law as religiou;, pious or charitable, but

-does not include any wakf, such as is described in section 3

£
§

of the Mussalman Wakf Validating Act, 1913, under which any vr af 1833,

benefit is for the time being claimable for himself by the person
by whom the wakf was created or by any of his family or
descendants.

Statements of Particulars.,

3. (1) Within six months from the commencement of this Act every
mutwalli shall furnish to the Court within the local limits of whose
jurisdiction the property of the wakf of which he 1s the mutwalli 15 situated
or to any one of two or more such Courts, a statement containing the follow—
ing particulars, namely : —

(a) a description of the wakf property sufficient for the identification
thereof ;

(b) the gross annual income from such property ;

(¢) the gross amount of such income which has been collected during
the five years preceding the date on which the statement is
“furnished, or of the period which has elapsed since the creation
of the wakf, whichever period is shorter';

(4) the amount of the Government revenue .and cesses, and of all
rents, annually payable in respect of the wakf property ;

(¢) an estimate of the expenses annually incurred in the realisation
of the income of the wakf property, based on such details
as are available of any such expenses incurred within the
period to which thé particulars under clause (c¢) relate ;

(f) the amount set apart under the wakf for—
(¢) the salary of the mutwalli and allowances to 1nd1v1duals
- (1) purely religious purposes ;
(117) charitable purposes ; -
(tv) any other purposes ; and
(g) and other particulars which may be preccrlbed,

(2) Every such statement chall be accompanied by a cqpy of the deed
or instrument creating the wakf or, if no such deed or instrument has been

b
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executed or a copy thereof cannot be obtained, shall contain full particulars,
as far as they are known to the mutwalli, of the origin, nature and objects

of the wakf.
(3) Where—

(a) a wakf is created after the commencement of this Act, or

(b) in the case of a wakf such as is described in section 3 of the

. Wakf Validating Act, 1913, the person creating the wakf

or any member of his family or any of his descendants is at

the commencement of this Act alive and entitled. to claim any
benefit thereunder,

the statement referred to in sub-section (1) shall be furnished, in the case

. referred to in clause (), within six months of the date on which the wakf

is created or, if it has been created by a written document, of the date on
which such document is executed, or, in the cace referred to in clause (0).
within 'six months of the date of the death of the person entitled to such
benefit as aforesaid, or of the last survivor of any such persons, as the case
may be. _

4. (1) When any statement has been furnished under section 3, the
Court shall cause notice of the furnishing thereof to be affixed in some
conspicuous place in the Court-house and to be published in such other
manner, if any, as may be prescribed, and threafter any person may apply
to the Court by a petition in writing, accompanied by the prescribed fee,
for the issue of an order requiring the mutwalli to.furnish further particulars
or documents.

(2) On such application being made, the Court may, after making such
inquiry, if any, as it thinks fit, if it is of opinion that any further particulars
or documents are necessary in order that full information may be obtained
regarding the origin, nature or objects of the wakf or the condition or
management of the wakf property, cause to be served on the mutwalli an
order requiring him to furnish such particulars or documents within such
time as the Court may direct in the order.

Statement of Accounts and Audit.

5. Within three months after the thirty-first day of March next follow-
ing the date on which the statement referred to in section 3 has been

- furnighed, and thereafter within three months of the thirty-first--day=of=

March in every year, every mutwalli shall prepare and furnish to the Court
to which such statement was furnished .a full and true statement of accounts,
in such form and containing such particulars as may be prescribed, of all
moneys rece lved or expended by him on behalf of the wakf Q{ whiich Tie
i the mutwalli durlag the period of twelve months ending on such thlrty~ﬁrst

Publication
of parti-
culars and
requisition
of further
particulars.

Statement
of accounts.
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day of March or, as the case may be, during that portion of the said period
during which the provisions of this Act have bgen applicable to the wakf; }

Provided that the Court may, if it is satisfied that there is sufficient
cause for so doing, extend the time allowed for the furnishing of any state-
ment of accounts under this section._ )

v fc‘iﬁnﬁ_ 6. Every statement of accounts shall, before it is furnished to the
Court under section 5, be audited—

(a) in the case of a wakf the gross income of which during the year
in question, after deduction of the land-revenue and cesses,
if any, payable to the Government, exceeds two thousand rupees,
by a person who is the holder of a certificate granted by the
![Central Government] under section 144 of the Indian
Companies Act, 1913, or is a member of any institution or VII of
association the members of which have been declared "under
that section to be entitled to act as auditors of companies
throughout ?[the Provinces] ; or

(b) in the case of any other wak{f, by any person authorised in this
behalf by general or special order of the said Court.’

General Provisions.

" sutwalli 7. Notwithstanding anything contained in the deed or imstrument

( "Q’}ggtgggttgf creating any wakf, every mutwalli may pay from the income of the wakf

audit, etc., . property any expenses properly incurred by him for the purpose of enabling

L I;%rgs"”akf' him to furnish any particulars, ‘documents or copies under section 3 or section
4 or in respect. of the preparation or audit of the annual accounts for the
purposes of this Act. » '

' erlfication. 8. Every statement of particulars furnished under section 3 or section 4,
and every statement of accounts furnished: under section 5, shall be written
in the language of the Court to which it is furnished, and shall be verified
in the manner provided in the Code of Civil Procedure, 1908, for the signing V of 19
and verification of pleadings. -

- J'aﬁipec?;i)(i);. . 9. Any person shall, with the permission of the Court and on payf’

ment of the prescribed fee, at any time at which the Court is open, be
entitled to inspect in the prescribed manner, or to obtain a copy of, any
statement of particulars or any document furnished to the Court under
section 3 or section 4, or any statement of accounts furnished to it under
section 5, or any audit report made on an audit under section 6.

1 Subs. by ‘the A. O. 1937 for ‘L. G.” _
( 2 Subs. by the A. O. 1948 for ‘' British India ". _ . .
o 3In the application of the Act to Bombay. new ss.. 6A to 6Q have been ins.
here by the Mussalman Wakf (Bombay Amendment) Act, 1935 (Bom. 18 of 1.9-35), S.
¢In the application of the Act to Bombay, a new s. 9A has been ins.
by 5. 11, ibid. E .
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Penalty.

10. Any person who is required by or unler section 3 or section 4 to Penalties.
furnish a statement of particulars or any document relating to a waki, or
who is'required by section 5 to furnish a statement oi accounts, shall, if he,
without reasonable cause the burden of proving which shall be upon him, . -
fails to furnish such statement or document, as the case may be, in due
time, or furnishes a statement which he knows or has reason to believe
to be false, misleading or untrue in any material particular, or, in the case
of a statement of accoounts, furnishes a statement which has not been
audited in the manner required by section 6, be punishable with fine which
may extend to five hundred rupees, or, in the case of a second or subsequent
offence, with fine which may extend to two thousand rupees.*

<
o~
[
(]
iy

" Rules.

11. (1) The ?[Provincial Government] may, after previous publicaticn, Povlvi'er ffl)
by notification in the 3[Official Uazette] make rules to carry into effect the SRS NHES:
purposes of this Act

(2) In partlcular and without prejudice to the generality of the fore-
going power, such rules may provide for all or any of the following matters,
namely : — :

() the additional particulars to be furnished by mutwallic under
clause (g) of sub-section (1) of section 3 ;

(b) the fees to be charged upon applications made to a Court under
sub-section (1) of section 4 ;

(c) the form in which the statement of  accounts refer:ed to in
section 5 shall be furnished, and the particulars which shall

N be contained therein ;
7of 19 : :

(d) the powers which may be exercised by auditors for the purpose
of any .audit referred to in section 6, and the partlculars
to be contained in the reports of such auditors ;

: (e) the fees respectively chargeable on account of the allowing of

; inspections and of the supply of copies under section g ; '

(f) the safe custody of statements audit reports and copies of decds
or instrumen’s furnished to Courls wnder this Act ; and

— (g) any other matter which is to be or may be prescribed.

ﬁ 'In the application of the Act to Bombay new ss. 10A to 10D have been ing
”i _ - here"by the Mussalman Wakf (Bombay Amcndmen’f) Act, 1935 (Bom. 18 of 193 Ys. 13.
- 2-Subs. -by--the--A:~0. 1937 for 'L G

3 Subs. by the A. Q. 1937 for ““local official Gazette .
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3

12. Nothing in this Act shall—

e [0) affeet any other enactment for the time being in force in the ![the

Provinces] providing for the control or supervision of religious
or charitable endowments ; or '

(b) apply in the case of any wakf the property of which—

(1) is -being administered by the Treasurer of Charitable Endow-
ments, the Administrator General or the Official Trustee : or

= (1) is being administered either by a receiver appointed by any

Court of ¢ompstent jurisdiction, or under a scheme for the

N ‘ administration of the wakf which has been settled or approved
by any Court of competent jurisdiction or.by any other authority
acting under the provisions of any enactment.

The *[Provincial Government] may, by notification in the *[Official
Gazette], exempt from the operation of this Act or of any specified provision
thereof any wakf or wakfs created or administered for the benefit of any
specified section of the Mussalman community.

1 Subs. by the A. O. 1948 for ‘‘ British India *’.
2 Subs. By the A. O. 1037 for L. G."
3 Subs. by the A. O. 1937 for ‘‘local official Gazette .
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U. P. Muslim Waqfs Act, 1936.
ACT No. X1l oF 1936.

[Asseated by Gavomor-(z;ry:ral on Bth March,
1937, and published. m 0. P. Gazette dated March
20,1487 )

“[PASSED - BY mz Locu, L,EGJSLA-
TURE OF THE UNITED PROVE ol
AGRA AND OUDY,] -

nance ap;l :m
ain  aludsey

mns, in the
&8 of Agr 2 and Qudh ;. '
Awvhiereas the previous gagemm
ernor-General  has. been
upder subesagtion (3) af
Sec Lwn “gouh of the Govei;nmml "G
India Act to the passing of this Agt;

It is hereby tm.u;lca ap.followes §

PRELIMINARY.
} ) This Act shall be eajjed

Short tls, tony ~ " The United Provinces
oneont o l&ié‘si im  Wagls A,
sl tos6n B

';F/_Imun

upatré‘m

I B T N




‘e

"Applicability of

{2) This section and Sections 2 to
4 shall come into force at once. The
rest of the Act shall not come into
force until such date as the Local
Government may, ~ by notification
in the Gazette, appoint in this behalf.

(3) ltshallextend to the whole of
the United Provinces of Agra and
;Oudh,

2. (1) .Save as herein otherwise
specifically stated, this
Act 'shall apply to all
) waqfs, whether created
before or- after this Act comes inlo
force, any part of the properly of
which is situate in the United Pro.
vinces. '

(2) This Act shal} not apply to'—

(1) a waqf created by a deed il any,
under the terms of which not less
than 735 per cent. of the total income
alter deduction of land revende and
cesses.-payable to Government of the
properfy: covered by the deed of waqf,
if any, is for thd time being payable
for' the. benefit of ‘the wagif or his
descendants * or  any “member of his
family. N

the Act.

(“) a wagf created so‘cly lor q‘l”lcr
of the following purposes
~ (a)-the. maintenance and support
of any person other than the waqif or
1is ‘descendants or-any member -of his
nily,
(6)-{he gelebration of religious
ceremonies connected  wilh the death
anniversarics of {he waqif or of any
member of his family or any of his
anceslors, ’

(¢) the. maintenance .of private
invanbaras, tombs and  praveyards, or

(#) the maintenance and  support
of the waqif “or for payment of his
debls, when 'the waqif i3 a Hanah
Mugilman y and
ii) the waqfs mentioned in (he

(
yohedule

Providetl. that 1 the mualawalli of »
wagf-to. whieh 1his Act does nol
apply wronglally sells or  mortgages,

or suffers'to be sold in execution of a

deécree against himself, or otherwise }Zj manupatra’

destroys the . whole or -any partof the
waqf property, the Central Board may’
apply all or any of the provisions of
this Adl to such wayf for such time as'
it may think necessary. '

Lxplanation—A - waqf which is
originally exémpt from the operation
of this Act may, for any reason subse-,
quently, become subject to such ope-

- ration, for' example, by reason of 2 :

higher percentage of its income be.
coming available under the terms
of the deed for public charities. '

3. In this Act, uniess there i
anything repugnant in the - subject or
conlext — : .

(l)"\/’\{aqf" means the  permanent.
dedijcation or grany -
of any- property for
any . purposes recoguized by the
Musalman law or “usage as réligious,
pious” or charilable and, where no
deed of waqf is. traceable, includes
waqf by user, and a waqil means any
person who makes such dedicalion
or grant. :

(2) “Beneficiary” means the person
or abject for whose benefit a waqf is
created and includes religious, pious
or charitable - obijeeis, and any other
objest of public ulility established for
the beneht of the Muslim community
or any particular sect of the Muslim
community. ) - '

(3) "Mutawalli” means a manager
of a wagf or endowment and includes
an amin, a sajjadanashin, a khadim,
naibsmutawalli and a committee of
management, and, save as otherwise
provided in this Act, any person who,
18 for the time being in charge of
or adminislering, any endowment as
such,

(%) “Family” inelndes—

{a) Pavents and grand:parents.

(&) Wife ov husband, ,

(e, Porsons related through any
anceslor, male or femals, K

Interpretation clauses,




i (d) Persons wiho reside with, and
are maintained by, the waqif, 'whcther
related to him ar not

-(3) Propsity mcludca Government

securities and b()nds, shares in firms.
and compames stocks, debentures and

ofher securilies and instruments.

(6) “Prescribed” means prescribed

by rules made under this Act.
I (7)“Court” mweans, unless other.

- wise staled eithir expressly or .by

implication, the Court of the District
Judge or ‘any other Court empowered
by. the Local Government to-exercise
jurisdiction under thns Act.

.' (8) "Net income” means the {otal
income minus, the land revenue and
other cesses paynble 'to Government
and to local bodies :

Provided that in the case of Jand-

paying land revenue the wecorded
income shall be decmcd to .be the
total income.
. ‘CHAPTER 1
SURVEY OF WAQ¥S AND CENTRAL
BoARD: OF ’WAQI'S .
4. (1, Within three maonths of the
commentcemeit of
this-Act the Local
by na_rﬁcmbn in

§'||rvi:y of \\'uqf& "

¢ or by
‘ngn,zuo; . for the purpose of
ey of all waqfs in. such

'. a)--i e' .ﬁliml@r m nil $hia: :md
Bunni wag h E IR
{6y Wliei nature m @:uzh wag g

{@) ﬂie i g

’mwmc of Um 9;

(4)-the amount of .Government reve.,
nue, -cesses and taxes payable in respect,
of waqf property ;

(¢)expenses-incurred in the realiza..
tion: of the income and the pay of the.
mutawalli of each waqf if the
waqf is not exempted under . Section:
25and

(/) whether the waqf is one of.

" those exempted from the provisions of.

this Act under Section 2 :
Provided that where there is a

- dispute whether a particular waqf “is:

Shia waqf or Sunni waqf and there are,
clear indications as to the sect to
whnch it pertains in the recitals of

he deed of waql, such dispute shaif
be decided on the basis of such

recitals.

(4) In making such inquiries as
aforesaid the Commissioner of waq[s
shall exercise all the powers of a
Civil Courtfor summoning and examin._

‘ing ‘wilnesses and -documents, “making

local inspections,” appointing commis.,
sioners -for examination of thncssas,,

‘examining of accounts and making:

local investigations
_{8) The  Co ssioner - of” w;iqfs
shall._submil his port. of mquxry lO":
the Loeal Governméit.

The tolal cost of c.lnymg out
ﬂ).c provisions of this section shall be
borue by the mutawallis of all w.xqfq
¢ Ahe Musalmans
ies in pluponwn

2’-\
Z o
<

1

any, mufay

vxﬂiﬁegl;‘ :@sucd by ihe. LQC;l Govern:
menl, be recoversd by the L’:gl)p‘céqx

'x;ti,ihs fhanner prw;ded by 19w or
| gegovery of an agrear ol Ji

1A revenne.

» B, gxg’t‘he Logal Govi nent shiall
Torward a copy, of
the Commissioner’s

ﬁ,;m;mmﬂgngr o feport.
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report to each of the Central Boards
constituted under this Act. Each
Central Board shall as.soon as-possible
notify in'the Gazutte the wagfs relating
to the particular sect to which, accorde
ing to such report, the provisions of
this Act apply.

(2) The mutawalli of a waq( or any
person interested in a wagqf or a- Cen-
tral Board may bring 2 suit in a Civil
‘Court of competent jurisdiction for a
declaration that any transaction held
by the Commissioner of wagqfs to be a
waqf is not a waqf, or any transaction
held or assumed by him not to be a waqf
isa waqf, or that a waqf held by him
to pertain to a :arlicular sect does not
bélong fo thit sect, or that any wadf
reported’ by such ‘Commissioner as
be'ing subject tothe provisions of this
Act is cxempled under  Section - 2, or

“ that any waqf held by him to be so
_exempted is subject to this Act: .
Provided thal no such suit shall’

be instituted by a Central Board after
more than two ycars of the receipt of
the report of the Commissioner . of
wagfs, and by a mutawalli or persdn
interested in” a waqf after more than
one year of the nohﬁc.\hon referred “to
in sub-.clauge (1):

Provided also that no proceedmb
under this Act in respect of any
waqf shall be stayed or suspended
merely by reason’ of the pendency
of any such suit or of any appeal
‘ariging oul of any stich auit,

(3) Subject to the final result of
any suit institated under sub-section
(3} the report of 1he Commissioner of
wagfs shall be final and conclusive,
(4) The Commissioner of
ahall niot be made a -defendant to any
st under Vd
shull be i g
thing done by him in geeﬁ mth g,.d
golour of this Act,

@ (1)Thereshall be éﬁt@blish@d inthe
United - Provinces two’
Eéﬁi, h{%&gﬂl acparate Boards 10 be
called the “Shia Cen
tral Board”and the “Sunni Central

.

Board” of waqfs. - Each such Board r
shall be'a body corporate and shalt A
have perpetual -succession and a com-
mon seal and shall by its said name
sue or be sued.

(2) All members of the Sunni Cen-
tcal Board shall be. Sunnis .and all
members of the Shia Central Board
shall be Shias. ) )

(3) The Shia Central Board shall
deal with. Shia waqfs and the Sunni
Central Board with Sunm waqfs and
eyerything required or permitted by
this Actto be ‘done by the Central
Board shall in case of Shia waqfs be
done by the Shja Central Board and
in case of Sunni waqfs by. the
Sunni Central Board. ‘

7. The Sunni Central Board shall
Constitution ~ of ~consist of
S unani Central
Board :

(i) five members to be elected: in
the manner prescribed by Suani mem:

-bers of the local legislature,

(i) four mc'mbcrs 1o be e¢lected in

/manupcﬂro

the manner prescribed by the D;smct .

Wagqf Committees.
(iii) three mem

by the above nine

8008

bars o bc coopled
@nbars from per.
ay ulamas, and

two e 'bcr% from among wutawallis,

and
(iv) the Presi c.ul if hie is not. one
of the above fou i bers :
Provided th
Central Board shall be ablished by
the local Government within three
months of Lhc date on ‘which this
g h;llo force and shall

(J) I’n'c members to be elecled, in
sucly manner a8 the loeal Government
may diveet, by the Sunni members of
the logal lcgiahmm )

(i) two members to be ¢elected, in
such manner a8 the Logal Governmaent
may diccet, by.the Sunni members ol
Execulive Committes of the Provincia)
Muslim Kducational Conferenes y

the  first  Sunni’



-
r
-
e (m) three memp"rs to be co- opted
o by ‘the above seven membérs from
persons whom they regard as ulamas

o and )

. (iv. three members to be co-opted
- » by the above ten-members.
L - 8. (1) The 8hia Central Board
= Constitution  of ~Shall consist of —
( Shia Contral Board.

(i) five membe-s to be elected in
the manner prescribed by the Shia
members of the lozal legislature g

(ii) one membzr to be elected in
the manner prescribed by the Execu.
tive.Committee of ‘the All.India Shia
Corniference

(iii) one wmember to be elccted in
- . the mapner precribed by the Board of
Trustees of the
. . now : .
4 (iv) three members'to be co-opted

: by the above seren members: from
P : person whom they rcgard 23 ulamns 3
and
(v) the Pregidunt, if he is .not one
e of thc above.ten n\cmbers .

: The first’ Shia Central Board

monlhs
this section
h

Sihia College, Luck. -

gi lélmf

(2) If the bodies referred to in
clause (ii) of the provnso to Section 7!
and clapses (i) and (iii) in Section 8:
fail to return the requisite number of
members within such time as may be-
fixed the deficiency shall be made up
by nomination by the -local Govern-
ment, g
10. The members of
Board shall hold office for five years:

Provided: that an elected or co--
opted member shall notwithstanding
the expiration of his term of office,.
continue to hold office until the,

vacancy caused by the expiration of

the said term has been flled: )
Provided also that the members,
of the first Sunni Central Board.
established by the local Government
shall vacate office as soon . as new.
members are elected uader Sechion 11,

1L After three years of the estab:

lishment of the Sunni Board by the:

Jocal Government uadér the proviss ™t
becllon 7, or, if no District Waqf Com- »
mittées have been formed hy thc said
Board within.three years,;
:ljter the formation of.any Such letl‘lct
qf “Comr ittee as possible, a fresh:
Figbers’ shal-be - held foc!

lallvc bddu.s undcr the vacr
India Act, 1935, thn ﬁve
1

8 TAY
gnalahvc C’Quncxl

1
@l SS% ﬂf the Gontral

Qé‘ B hal
t the number of mcmbm of tho

Bowrd,

Piman

Central

bpatra®
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) - 15. The decision of the Central purpose of carrying out the provxslons;" manupatra’

™ Board shall be by a majority ofits of this +Act and for such period as i / P
memberspresent and. voting.. . In case thinks fit.- -

- of equal division the. President shall (2) All persons appomted under
have a second or casting vote. sub-section (1) and the Presidents and

- : 16. (1) Each Central Board shall = gecretaries of the Central Boards

5 have a President and a Secretary' who. gj,311 be deemed to be public servants

shall be Muslips belonging 1 the  within the Méaning of the Indian Penal
- Shia sect in the case of the Shia  (cgde 1860. °
- - Cenptral Board and to the Suani sect in "

the case of the Sunni- Central Board : (3) ‘The Central Board may fine,

. suspend, dismiss or remove any person.
Provided that no mutawalli of a 'app%in(ed by it under sub-wC{ign (1)
waqf which is not exempted fromthe o) Gecretary who is not a .gazetted
operation of this' Act or a Goverriment Government officer.
Treasurer. or-a wholestime  servant of
the Government or the servant of any
waqf admnmstrahon shalil . be elected Function ©f  the
as Pre des Central Board.

18. (1) The general supermten
dence of all vmqh
to wh)ch

. . e]y _after formanon of
' a “and - -gubseguently
whenever it becomes necessary by
Y reagon of an existing or anticipated
vacancy or otherwisc , to appoint a
Rresident, the Central Board shall
clect oneof its members or any ofher R ALl o
person as President. The President }gl}l’s dpg'pf%?ciﬂff’c'} ‘;{1 v
(n shall be hoporary and shall hold office Hoe ARGy
- forsa teem of five .years, but if he is (2).  Without prejudice to the gene.
of the Central  Board his rality of the pnovisicms of sub-yection
ghall expire on- the expiry of (1) the poweis and dulies of the Central
sderm as a inember, and in the case Board shall he—
he “President of the first' Sunni (@) to complete und mamtmn an
Cénitral Board establishied by the local  authentic record of riphts containing
Government, his term shall expire on inforimation yelating 10 the origin, in-
formalion of a new Sunni Central  come, , object, and beneficiaries of every

Bonxd shall do all thmgs re
and necessary to ensure that w
endowments under its supcnmtmﬂcnec
are properly - maintained,
and administered and duly ay

. Board, wayf in each districly :
‘ . (3) The Cenlral Boavd shall ap- () to prepars and selile its own
point a Government gazelted officer budyely

( © anits wholelime - Secretary
pay; allowances ar

Gunﬂlu ous c)f servi
ided

(#) to sellle  and
mitled by the m
Board and any hudkvt‘l submitted to,
butnot approved by, 1 District Wagf
c iltes, provided that it is in
ccordance with the wishes of the
ahd the terms of the  deed of

Appmm mmthcr )
17, ) The Cen Bm?fd frery

Sudl  of Contral

Boards
‘. gy inspestors, leos,y
glhicers. op- -Buch- | fe )-te~1nﬁli>whs and defend- m:its« ~nd
and  other condith of progeedings in a Court of lnw relating
a8 may be necessary for the lo—

to sellle and’-pass the annual

ini ‘
"xs of the District Wagl Com.

&




(1) adrmmstratan of waqf,

(ii) taking of agcounts,

(i) . appomtl gnt and removal of
mutawalhs in. . adcordance. with the
deed of waqf if'jt is traceable.

(iv) putting the mutawallis in pos-
session or remov:ng them from- pos:
session,

(v) settlemen: or modification of
any scheme of mahagement

(f) to sanction the institution ofI

suils under Settixn g2 of the Code of
Civil Procedure,” 1908, relating to
wagqfs to which this Act appliesy

) to take measures for. the re-
covery of lost properties g

(4) to settle schemes of management
and = application . of waqf funds in
accordance with the doctrine of ¢ppres

_in gas¢ of-those sjaqfs, the objects of

which are not evident from any
instrumeny or in cases in which
‘the t ecls of which they were crcatcd
have ceased to exist
() 4o ¢nter upon and jpgpect waqf
propcrms;
) 10 Investigate inlo the nature and
extent of wagfs und- waqf propertics
call fromm tims lo lihe for agcounts
er returns and information from
wallis and give directions for
per administration of waqfsy
(4) lg ange for the auditing of
ol mutawallisy
+ deposit of sueplus
e hnuda of the mutawalli

(¢
receipty and
the same in the raniier |

) to institutt wlién meceimary a
im;ﬁ ry . rolﬁlin; to thc aﬂm?ﬁ ﬁ!rﬂmn
of 3 wagls

Provided: tha: in the .uppointmcnt .

of mutawallis -or.in making any other

areanpement - {or ibe - management of
vyl prepertyt hm@wmt B.wcl gl

pwvcd bank and to utilize it -

be guided as far as possxble by thd
directions of the waqif, " if ny.

19. The Central Board may dele-

" ‘gate any its

- Delegation o f duties undcr this

powers. Act to the Pres

sident or Secretary and may likewisé -

withdraw any such delegation.
20. The Central Board may, by
notification in -the
Removal of mem- Gazetté, remové
bers of Central- any member = of
Boards and their the B()araji'f ‘he—

 re-appointment.

(a) refuses to act or becomesin:
capable of acting asa member of thc
Board, or

(6) is declared insolvent, or

(¢) after his election, co-option, of
nomination as mcmber, is convicted of
any such offence or is subjected by 4
criminal court to any such order as, id
the opinion of the Cenlral Board
unphcs that'hes anfit o commuc t6

. be 3 member of the Board,or . ="

(d w;;hout exouse, suﬂicienlm ‘hi
opinion of the Central Board js absen
without the congéent of the Board for
more than six consecutive meétings o
the Boad, ™

21, A mcmber of the Board m"y
resign his- office by giving -not
wriling 1o the Pregident and on,
resignalion -being- -aceepte /
seniral Board; shall be deemed. :O
have vacated his office.

22, When the placc of a mcmbcr
sggines vacant by his removal;
Jeath, 2 new’ member
o-opted as the

ded

the manner p
6and sirall ho
nember whose plage h

fi -:-,s'w;;uh.;\

guch vacancy had nol occurred 3

~ Provided that no act or order of
ihe Oentral Board or of its officers
shall be deemed to be invalld by
reason only that the number of mem».
bers of the Central Board at the lime
of the porformanoe of such- act or the

have been entitled to. hold office if -




passing of such order was less than
the pumber provided in  Sections 7
and:8,
793, The mutawalll of any wagqf
0 [ governed by this
BD:“:IO" o entral Ret may apply by
pchtmn to the Cemral Board for -ils

opinion, advice or direction on any,

question aflecting the tmanagement or
administration of the property of such
wagf and the Central Board.shall give
such opinion, advice or direction :
Provided ‘that the Central Board
shall not be bound to give such
opinion, advice or direclion on any
question which is not in - its- opinion a
fit questlon for summary disposal.
Board may granl

conditions as - mdy be . prese 4 by
rules, - All “copies issued um:lcr this
gection shall be certificd by the Sec.
retary of the. Cgmral ‘Board ‘in ihe
manner provided in Scctwn 76 nf‘thc
“Indian Evidence Act

- SUNNI DISTRICT WAQF COMMITTEES

AND SHiA SuB-COMMITTEES

25 (1) Affer the su of waqfs
© Balabllihment ol m . provided for in the
telet W“;'talf’*"l‘m"f " preceding Shapter

ni @ﬁmm

(lemr

nleal '.,Bgi_trd

0 districts in
net income of pro-

‘pcrlmu of Sunni wagls subjsst to this
Actshall be ope Jakh -of rupees or

more.
@

/ (hCy regard as ulamas 3

'(hc ¢

lrmmminees :

26. (1) The Sunni District Comy.
Constifution  of Din

(a) all membe-rs for the time bemg
of the local and central legislatures fo-
such district ‘belonging to the Sunai
sect s

(6) five members belonging to the
Sunni sect, to be elected in such
manner as may be prescribed, by an
electoral college compoesed of all Sunni
members of the District Board and the -

<several - municipal and cantonment

boards, town. arcas and notified areas
in the ‘district 4 )
(¢) one member of thie Sunni sect to
be coiopted by the "cmamlng members
of the committee from “persons whom'

from:: amongst the - mutawallis of the
district'y and
ey the Prcsxdcnt‘ ¥ he is not a
membei of the committee
(2- The ‘members-of the Sunai
District Wagqi Committees shall hold
office ordinarily for five y s 1
Provided that an glected or coopted
member of the Sunni - District Wagqf
Commitiee shall, ‘notwithstanding the
on of . his term of office, -
to hold office until- the
y ehused by lhe cxpum:on of
; I -!

ProsiJont and Soa-
foLATY .

(‘.:1) ls atc]y on ttm cstablwh-
13 trict i Cbmmiltec

mittees shall coniZ]( manupatra
" teict-Wagf -Committees. SIS( Of——



President shall be honorary and shall
hold office for a tqrm of five years but
if he is a member{of the comaniittee his
term as President shall expire on the
expiration of:his tgrm as a member.

(3) The. Secretyry shall be a whole-
time salaried officsr appointed by the
commiltee on such pay and allowances
and on such terms as may be prescrib-
ed.

28. (1) Each District Wagqf

Committee maiy,

Staff of the Dis- with the previous

trict Waqf Cou.s sanction of the

mittee. Central Béard,
appoint such stafl as may be necessary
for carrying out its duties under this
Act on such pay, allowances and
conditions ‘of service as may be ap-
proved by the Central Board.

(3) All perscns  appointed under
subssection (1).ard the President and
the Secretary o' the . District Waqf
Committees shati be public servants
within the meaning of Section 21 of
the Indian Pcenal Code, .1860.

29. A Sunni District Waqf Com.
Initee may Gre suspend, dismisy or
rewiove the Secretary or any other
officer or .servan; of ,the committeé,

P ed. that 7 such order, except

: 0 ent of a menial

officer ‘concerned within
the communication to him of such
order, :

30. (1) The Su {

Meotinga and doci- lbl‘lce‘la ot least -

wions of Distrist - ppee s threa

Wagf Committees.  months,

) The quoriyn for the meelings of
i D ,’ct Wagt Commiltee

consists of nine or

four if it

§ thun nine members,

o oy preside at
- s ﬁ%ﬁr‘%@ the commilles, pros
vided it 1f Tre iy absent, lhe mem.

biers presenl way sleat ope of (hem.
* selven as presideint for such masting,

~ (4) The decisions of the‘_Sqnni
District Wagqf Gemmitlse shall be by
majority of votes of the members
present and voling, and in case of an
equal division the president of the
meeting shall have a second or casting
vote. )

31. Subject to the control of the
Functions of Dist- Central Board as

rict Waqf Commit - hereinbefore pro-
vided, the func:

tees.
tions of the Sunni District Wagf Com-

mittees shall be—

(@) to.inquire into and report to the
Central Board the manner in which
any waqf in the district is adminis.
tered;

(4) to receive and forward to the
Central Board with its opinion—

(i) all applications for registration
under Seclion 38; .

(ii) all accounts submitied by the
mutawallis under Sectjon 57;

(¢). to discuss and pass t’liel_b,udgcts

submitted by ' the mulawallis under
Section §7, or to reject or nd - such
budgels and in such casesto report ils
action fo the Central Board,

(@) 1o protect and supervise  all
Muslim religious and charitable , buil.
dings not in the chargeof any maufa.
walli and get mutawallis of such waqfs
appointed through Coutt, if necessary;

(¢) fo trace out waql , propérties

illegally alienated and in. the posses-
gion of trespassers and .file suits for
their vecovery with {he previous sance
tion of the Central Board;
(/) 10 make recommendalions to the
niral Board for the application of
such pbject or objects as jt
s desirable in cases of waqgfs
for eharitable or. religious purposes in
which the object for which the wagf
wag orealed Js not specified or there i
no évidence of user, or in cases in
whiieh the objeot for which the waqf
was created has ceased to.exialy

() to nolify 1o the Ceniral Board
evary change in the mulawalliship of
ihe ‘wagl properly or ils incomc or
gbjest or other particulary

Z man PPQ'I‘G‘K]
1.



.. (&) generally to perform all ‘such
duties not inconsistent with this Act
as ‘may be enfrusted to it by- the
.Central Board;

t7) to depute in order to perform
the above functions properly, one .or
gmore of .ils members to enter upon and
.inspect the locad waqf properties, and
10 institute inquiries into the meéthod
.of administration of {he mutawallis.

32. All expenses of the Sunni Dist-

rict Wagqf  Com-
. Expenses. and in-  mittees shall be
come, met from the Sun.
. wagqf fund, and income realized by
such committees shall be crct‘xted to
.such fund.

33. (1) Every Sunni District Waqf
o ) Commiitee shall,
Budget. before the com.
mencement of ‘each financial year,
prepare a budget of income and expen.
diture for. such financijal year and shall
submit the same for approval to the
Central Board.

(2) The Ceniral Board shall pass
and return the bud;,ct alter- making
such modifications as it thinks fit.

(3) If a.Sunnj District’ Wagl Com-
‘mittee considers .any -expenditure not
-provided - for in the Dbudget to be
necessary, it may submit a supplemens
tary budget for the approval of the
Central Board, bhul gshall not incur
any such .expenditure  without the.
-sanction of the Central Board.

34. (1) A member of a Sumi

ey Listrict Waqf.
Commiltee  shall
be lmblc o

n

‘lly abused
hH poanwu as 4 member of such
~commitlee as 1o render his continue
"anee aw 2 member theveol delyimental
1o the publie intérest, or on the g ground

‘that heg has beeomie insolvent or ingane

or )8’ codvigted of an offence which
n of ‘the Ceniral Board

op
mvu’lvfss mora) torpituge,

35. A- meémBér of a Sinni Distric(
Waqf Committee may resign his | Omcé%manupc?m
by giving nbtice in -writing ‘to -the
Central Board, and, on such resigna*
tion being accepted by the Central
Board; * shall” ‘be . ‘déemed. to 'have
vacafed lis office. o i
36. - When the place of a member
becomes vacant by.reason of removal,
resignation or death, a new member
shall be elected or co.opted as the
case may be -in the manner provided
for-in Section 26 and shall hold office
s0-long as the -member whose place
he -fills would have been entitled to
hold office if- such vacancy had: nol
occurred :
Provided thatno actof: thc:‘iunm
District Waqf Committee or its officers
shall” be deemed invalid: by .reason
only that the number of the members
of the committee atthe time. of the
performance of - such agl
than the numbcr provided . for
Section. 26. :
".37, ‘The Shia Central <Board may
' whenever it con.
iders = necessary

Shia sub-committacs,

© establish ‘in ‘any distriet 2 sub.com:

mittee for the supervision of - Shia
Waqfs in. any specified areca.  The
copslitution,' functions and dulies of
snch thmitteces  shall be as
determingd from time lo time by the
Shia Central Board.

CHAPTER 111
I\P(.IS‘I’R:\'HON or Waprs

38.

Bgaxd of the 3sel ) which {he wnq(
belongs, |

(3) The mutawalli of gvery sueh wan
shall make an ; i)p!i@nﬁfm for registras
tion .wilthin three months of bis
entcrmy into. possession of the wagl
propéfly, GF b e o of  wWigls
existing. ab the time of formation of



-

the first Central Poard, within three
months of the iformation ef such
Central Board. .

(3) Applicatiort for registration may
also be mdde by a waqif -or his
descendants sor -z . beneficiary of the
waqf, or any Muslim belonging
to the isect to which the waqf
belongs. : )

(4) An  application under this
section shall be accompanied- by a
copy of the deed or deeds of wagf,
together with a statement containing
the following - particulars so far as
known to the applicant : :

. (a) a description of the waqf pro-
perties sufficient for the identification
thereof 3 E ’

%) mg_,gr,OSs_ annual income. from
such propertics’y. .

(¢ythe amount of Government
revenue, and | cesyes -and of: all rents
and able in respect of the
waqf. properties S

(d) an:;

the expenses
¢ . realization

properties 3
- under the

possession and - hear him, if he desires,
to be heard, before passing . final
orders. S . P

(7) An application for registration
may be presenled either at the office
of the Central Board or  at the office
of .the District Waqf Committee of*
the district in which any part of the
waqf property is situated or may - be:
sént by registered post to the office
of - the'Central Board. If the applica-
tion is presented at the office of .the,
District Waqf Committee, the com.
mittee shall forward it with allan.

* nexures to the office of the Central

Board. ,
. 39. The Central Board "s‘h_auz
maintain a redister’
“of waqfs which’
shall contain the following =particulars
in respect of each wagqf and shalf
also contain a copy or copies of ‘the
déed or deeds creating the waqf when
avajlable : . o
(2) The names of trustees, mutas
wallis and other pérsofis connected
with the administration of the -
- {8y Theé rule of ' succ
office of the trustee (if ahy:
wallis under .the. deed - of waqlhor by
&f the sche

Register of waqls,

y it i 1 1o
mitted by muta

chn

bpaira®




shall be audited annually or at such
other intervals as may be determined

by the Central Board, by the auditors

appointed under Section 17. .

(2) The auditors shall submit their
report —

(a) to the Local Government, in the
case of the accounts of the Central
Board 3 and

1) to the Central Board, in the
case of the accounts of a waqf.

(3. The audit report of the auditors
shall, among other things, specify all
¢ases of irregular, illegal or improper
expenditure or of failure {o recover
mopeys or other properly or of loss
or of waste of money or other properly
caused by neglect or misconduct of the
mutawalli.

42, The Central Board shall
examine the au.
Consideration of ditors’ report “and

anditors report. after calling for
the explanation of any person in re
gard to any matler gnemioncd therein

shall pass such orders on the report -

as it thinks fit.

43, Every sum certified fo be
Recovery of money due from any per-
duo-under auditor s son by an auditor

" report. in  his report
under Scction 41, unless such certifis
cate is modificd or cancelled by the
Central Board by an order made
under Section-432, and every sum due
on a modified certificaic shall be
recoverable from such person by the
Central Board,

CHATTER V
INQUIRY AND' -SUPERVISION
44. For the purpose of verifying

ios by Con- the particulars
) "% conhained in the
- statement filed

under Section 38 or acling on the
report of the wuditor submi
Section 43, the © Board m
ingu 0 atter-either throuph
4 or any Divtriet

fted under

45. Any member of the com-
. munity to which
Application the waqf belongs
inquiry. may by an applica.
tion, supported by an affidavit - apply
to the Central Board to institute an
inquiry relating "to the administration
of a wagf, and the Central Board may
take such action as it may think fit
46. For the purposes of an inquiry
under * this chap:
ter, the inquiring
officer or committee
shall have the same power of enforc.
ing the attendance of witnesses and
production of documents as the Civil
Court has upder the Code of Civil
Procedure, 1908.
CHAPTER VI
LEGAL PROCEEDINGS.*
(1) Notwithstanding . anythi
contained i
Suits  for direc- tion 93 of
tions, of Givil Py
1908, or any other I
being in force, the Ceniy:
apply to the court faf' 0A in all
casesof undisposed wiigPfinds or where
the directions inthe -deéd ¢
no longer sufficient 1o garry out the

for

: \
Bowers of inquir
ing officer.

47.

case for the-a t

of cypras the court may
direct that - 1 ‘intention " of the
wagif be out by such means

as in the existing circumstances appear
to the court to be most appropriate,

.. '3) The order of the court giving
direclions under subssection (1, shall

Zimanupatra’

be appealable to the High Court or

lbj;c Chief Court, as the ecase may

ippeal under
ubsses ections of the
Courl issued under sabseetion (1) shall
not be questioned in uny ¢ivil conrt
and shall in all respeats be final and
conclusive,
48, Notwilhstanding Mg‘ﬂhin i
the Code of Qivil
~Civil suits relating  Progedurey 1908,
to }VML-'» to the eohtrary, a
syl 10 obtain any of the rélisls men-

Subject 1o an”
on 13), the dir




tioned in Section g2 of the said Code
relating to any wagf to which this Act
applies may = be] instituted by the
Bgard without oljtaining the consent
referred to infthat] section, or by any
person interested ip the wa'q.f with the
prsyious sanetion: in writing of the
Central Board and without obtaining
the consent referr2d to in that section,
provided that if in such suit the
validity or propr-ety of any order or
direction passed 0 made by the Central
Board is challenged, a suit may be
instituted withou: previous sanction
after giving two months’ notice to
the Central Bozrd as provided in
claunse 53. )

49. A suit under Section 14 of the
Religious Endow.
Suits under Reli- ments Act, 1863,
gious Endowmenti concerning a wagf
Act. " towhich this Act
applies may, notwithstanding anything
_{o the contrary cotained in that Act,
be instituted by the Central Board
without obtaining the leave referred
n. Section 318 of that Act, and no
uit shall le¢ instituted by any
ithout ths consent in writing
tral Bourd,
1) Save as otherwise provided
Pre of the ~in this Act, no act
Boacd and Com-  dOne or ‘direction
mittsss And their  issued by the Cens
'stafl, - ral Board, except
#n order sellling tae scheme of mana.
gement of a waqf, shall be questioned
in any court.

(2) ‘No
{ the

suit shall be instituted
Centra Board or any of its
or servRnls or apainst any
or servand of a2 District Wagf
Comitiites-for anything done by it or
Ri‘x:: In good faithjunder colonr of this
at, i .

Compeomies of sty Court by or aga

Pttt 3 mutawalll of a
by or Agakist mulawili: waqf to which this

Act applies, and lrclaﬁn» to title to
wagl properly or 13 the rights of the

B Nb il ol procsedings In any |

mutawalli shall be compromised- withe
out the sanction of the Cehtral Board.

52. When any sui} relating to
Notice of suits by title to apy waqf
mutawallis.: property or to the
rights of a mutawalli is instituted in

any Civil Court, such Court shall give
notice of such suit o the Cestral

Board. at the costs of the plaintiff.

53. No suit shall be instituted
against a Central Board in respect of
any act purporting to be done by such
Central Board under colour of this
Act or for any relief in respect of any
wagf, until the- expiration of two
months next after notice in writing has
been delivered tothe Secretary, or left
A the office of such. Cenfral Board,
stating the cayse of action, the name,
description and place of residence of
the plaintiff and the relief which he
claims; and the plaint shall .contain a
stateqent that such notice has been so
delivered-or.-left. -

CHAPTER VIL
ADMINISTRATION CHARGES B
54. (1) Every waqf to. which this

Act applies shall . -

Contribution by contribule amnu.
waals, ...~ .ally. for mleting
the expenses incurrsd in the odminis.
tration of this Act such sum not excee.
ding 5 per cent. of the ‘net snnual
income of such of its property asis
situate in the United Provinces“as the

Central Board, subject to the sanction -

of the Local Government, may deters
mine
Provided that in cases of wagqfs,

- part of the income of which is applied -
for the. benefit of the waqif or his .

descendants or famlly or any other
private g{;ﬁﬁpmo, the aforesaid percen.
tage shall not be levied on such part
of the income.

() Contributions under this section
shall be payable with effect from the
;lgia on whith this seétion comes Inlo
oree,

(3) The Central Board may, in the
case of any purticular wagf or waqls,
reduce or remit such contributions as it
thinks fit. ' '

Zfman

bpatra®
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", (4) Such contribution shall, subject
tg-the prior - payment of ‘any ‘dues' to
$he Government and any other statiitory
chifge ‘on ‘the waqf property or the
fncome thereof, be a first charge on
tlie.inéome 'of the waqf. :

1. 45) If a mutawalli or & person in
charge of the management or adminis-
tration of the waqf realizes the income
of the wagf and neglects or refuses 1o
_pay such contribution he shall aiso be
personally liable for such contribution
{o the-extent, of the balance of .realiza.
tions remaining . in his hands after
;payment of land revenue, cesges and
faxes due to Government and local
Jodies, afid this liability may be en.
forced in the manner aforesaic.

55. The Cenltral Board shh:l have
b " power, with the
V. C‘““:“ si‘;:‘;‘: ®  previous sanction
power to * of the Local Gow
ernment, to borrow for the purpose of
giving ¢fect to the provisions of this
Act'such-amount and on such condi.
tions as the Liocal Government may
idetérmine.
CHAPTER VIl *
MUTAWALLIS
i, 86 When there is vacancy in the
N office of mutawalli
. Appoingment ol Gy oni ang
munwatli. there 18 no one
compefent to be. appointed under the
terms of the deed of waqf, or where
t)zc_rjght of any, person 1o act as muta.
walli (s _disputed, the Central Board
may appoipt any peréon to act asa
mutawall] for such period and on"such
conditions as it may think fit.
OB () Every-mglyuvtvdlllli'ag?li carry
- ol . out all directions
L anities of UK _gongigtent with the
i provisions of this
‘Aot “lssued “to- ‘himy' by the District
Wna{ Committes or the Central Board.
for the proper Adminlsiration of wagls,

R I RPN LRI R L T TER
) »mpamiﬁu’m'huhanm .

[

(a) supply the details of the Waqf%mmupe

in his- charge,

(4) submit within one month after
the 31st day of March next following
the date on which the waqf has been
registered under Section 21 and there-
after within 30 days of {tre 318t day of
March in every year, a full and true
stalement of accounts in such form
and confaining such particulars as
may be prescribed by the Central
Board and verified in-manner prescri-
bed by the Code of Civil ‘Procedure,
1908, for verificalions of pleadings, of
all moneys received or expended by
him on behalfof the ‘wagf of which
he is the mutawalli in respect of that
portion of the wagf p—ropcr&?z. which is
situate in the United Provinces during
the period of 12 months ending on the
3ist day of March preceding the subs
mission of such slatement or during
that portion of the said period during
which the proyisions 6f t? ‘Act have
been applicable to the §

(2) All the d;egﬁi;g, accounts and
staternents mentiosied ‘i -subssection (1)
shall ‘be submitlé! to the District
Wagl Commitled 4xl in distrists whare
there ig.no such cupmittee, direct tb
the Qentra) Board, The mutawalli
shall;.ifand when required, further be

-bound by himsell or by " his agent o’

altend at the audit-ol his accounts and
to give al) informalion required relat?
ing to his accounts. o

58. The Central Board may rqsfzz}g‘p
Removal of mutar 8 mutawallj from
wallis” by Contral his office s,
Board. (i) such ' mulas
walli after having once been convigied
of-dn-offence punishable under:Sec
tion 6o is ugain convicted of anpisuch
offence, or v
{il) such mutawalli s gonvieled of
an oHence relating 1o the wadgl pros
perty or money which in ths opinion

0).the Central Board renders him unfit

to continue to be a mutawalll, . 1.

v R
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' A. 59, (1) Wbexievér the supervision

T -1 of a wagf,is vest.
Comimittess  of ed’ in any -exist:
supervision. . ing committee ap-
pointed by the wadif or any competent
court or autHority such’ committee
ghll, notwithstanding anything _in
the Act, continut to function: until

" giPerseded by the Cential Board

ﬁﬁﬁcr sub.section(2).  Provided  that
such comhiittee shall be.under the
control of-the Certral Board and shall
abide by such directions of the Cen:
tral Board as are 1ot inconsistent With
any. directions of the  waqif or of the
Couft™ or -authori'y appointing such
committee. .

(3): The Centr:) Board may super.
sede. any such committee as aforesaid
if it does not in its opinjon function
properly.and satisfactorily, and on such
‘supersession any decvee or. orderof a

‘coprt  or - competint authority under

‘which such commiittee has. been cons-
titated SHIT cease 1o Bave wny lorce.

" (3, An'order prssed by a. Central
Board under subssection (2) shall be
inal and shall not be questioned in
any courtof law.

. 780, (1) ) 2 nutawalli fails withs
a0 UGEE T redvonable
Peptltion Ususe or excuse,

 {be* rderi -of pioving which shall

be gpon him— :
* 4y W apply for registration of a
wagf-ay grovided in Seclion 38, or
@10 %ubmit walements of partis
culdes or 6f accounts' and returns as
requiired by this Act, or -
{&) fo"#ipply “nlormation or parti.
culars raquired by the Central Board
or the, Wayf Committee, or
{d)foal in‘;;pceﬁon under the
provisions of this Act of waqf proper:
1ies and gdeedaand| documents relating

thereto,oF ., |

a(g)mtn give 28 .,ta:;lee in liln uirles
and” investliationsl whan called upon
%&!@%’ a1 Board  or pgy

Waql “fom_mmae., % Shia

» ‘Distric

tiveommiliies or by superintendents
¢ *:e' ars workin under the iorders

of the Centr) Bard, or

- {f)-to. deliver, posscss}gn‘ of_.any
wagf property. if ordered to. do.. 50 \by

- the Central Board; or it Yy
‘g) to deposit any surplus. income -

in his hands in. any recogpized Bank
when directed to do so by {lie Cebtral
Board, . L
he. will, on conviction beforé 3
magistrate of the first o’ second _cla';‘_?, be
punishable with finé which tay extend
fo Rs. g5o for the first offence, and'td

Rs. 1,000 for every subsequent offence.

 (2) No magistrate shall take cog}

nizance of an offence under : subwsecs

tion (1) 6therwise than on 2 complaint

thade ‘by any person duly autliorized

by the Centra] Board in this béhalf.:
CHAPTER IX- -

: MISCELLANEOUS 3

61. (1) The Central Board may,

"% subject to . the

Rules. ~ approval of the

Jocal Government, make rules

consistent with this = Act for the -
“purpose of carrying -out the proyisiony™ -

of this Act.
(# In partisular, and withou

- prejudice to the pgenerality of thé

foregoing power, the Ceniral Boar
shall, with the approvalof the loca
Government, have power, to mak
rules .with reference to thé following
matters: .
o A{a) A1l matters-expressly required
or allowed by this Act to be prescribed
or done by ‘the -Céntral "Board: .or
District Wagf Committeey '
(5) The conduct of *business by
the Central Boardy ) :
{9) The -grant of travelling
allowance to the  members of tﬁ§
Central Boardy- C
"(d) The' custody and investment
of the wagf fund y : !
(s) Tho books and accounts to b
kept at the officé of 'the Geniral Board

" and the District Wagf Committedj - * .

(/) ‘The mapner in which the
aocounts‘of wagfy shall be audited and

‘pubilished, the time or place” of such

Audit, the form and - content of the

anditor’s raports and thé acale .of

rt;mnmmliohum be' paid .to'the:pudi.
1]
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(g) The method of calculating
the income of a waqf for the purpose
of J’g’vy‘i’ng contribution under . “this

"Actjand

%4) The fee to be levied on appli-
cations - before the Central Buard,
Sunni District Waqf Committees and
Shia sub.committees under this Act,
or on applications for copies of pro.
ceedings or other records of the Central
Board or Sunni District Waqf Com-

mitteesy

(¢, The method of election .of
members and. Presidents of the Central
‘Boards and Sunni District Waqf Com-
mitlees.

(3) All rules framed under this
section - shall be published in the

.Gazette and shall- thereafier ‘have ihe

force of law.
62. The names of the members
and: Presidents of
Naties of members the Central
and - Prosidents to . Boards and. Dis
be notifieds - trict Wagf Com-
mittees  shall be published ‘in the
Guaserte as 500n as possible after their

¢laction or cooptionas the ©asc may

be. X
83.  Acopy of the budget of the

‘ b Central Boards

Budgots of Central  shall be submitted

Boards and Distriat  to the local Gov:
‘Wagt Committees. - ernment - for ins
{ormation, The Central Board shall
also give' such infotmation and sub.

mit such rcporl:( refurns and statement

a3 may be called for by the Jocal Gove
ernment, )

64, The Central Board may, if il

: is salisfied that

anteg of th

moneys ‘realized -under this Act,

shall form a fund to be called th{Zfmenupatra’

“United-Provinces Shia~ Wagqf Fund”
or the “United Provinces Sunni
Waqf Fund”, as the case may be.
Such: fund shall be-upder the control
of the Central Board subject to the
general supervision of the lo¢al Govern-
ment and shall be applied to the fol.
lowing expenses which shall' be met
exclusively from that fund :

(2) repayment of any loan incurred

- under Section 3o and - payment of

interest thereon ;

(6, payment of the costs of audit. of
waqf funds;

(¢) paymentof the salaryand atlow.

e Secretary and__staff of the

e Board and the Secrefary and

siaff of the District Waqf Commillees

under the Central Board;

(d) payment of travelling allow»
ances to the president, métbers, Sec.
retary and staff of thé Cel ﬁf{?l Board
and the District Waqf Cominittees 3

(¢) payment of all expenses incur.

red by the Ceniral Board and the

- Distriot Waqdf Commilttess inthe per-

formance of the dulies imposed and the
exercise of the powers conferred by

this Act.

~86 Al money that may be avaih
. able as surplus or
Surplus and asew* accumulation  out
mulation. of the ‘income of
waqls ghall be spent on those very
waqfs in the manner determined by
the Central Board, .
67, Al fines realized by a magis-
trate under Secfion
Disposal of fines 60 shall be paid
under the Act, 1o the Central
Board and shall be part of the wagf
fund, : :
68, The Government shall not be
. , “lHable for any ex
Liability of Govern- peadilure incurred
mest for exponsos.  in the adminlstra.
tion of this Act.




REED

J

)]

' CHAPTERX *
) SaviNGs AND REPEAL,
69. Nothing Jn the following Re-

Savings. i provisions  shall
apply to any waqfito which this Act
applies: :

(i) Bengal Rzgulations, XIX of
1810, .

(ii) Section 5 of the Religious En-

dowments Act, 1863. .
(iii) The Chzritable Endowmenis
Act, 1800,

(iv) The Chasitable and Religious -

Trusts Act, 1930. .

(v) Sections 5 to 10 of the Musal-
man Waqfs Act, 1923. ;

70. Sections 3 and 4 of the Musal-
. man Wagqfs Act,
Repeal, 1933, " in their

. application'to the
Upited Provincey of Agra and Oudh
ire hereby repea ed.

71, Bvery simrecoverable under

y section 43 and the
Rovovery of duot ¢ ot ribution

by distress. under ection §4
may ,be recovered by the Central
Bourd by means of distress and sale
of movable propety belonging to the
person liable for jayment, inaccordance
~with the rules jramed by the local
Goyvernment in this behalf,
' SCIEDULE

. 3 Wagfs governed by Aot XV of
1878, :
3. Wazir Bejjam Trust, Lucknow.

3. Apha Abbn Bahib Trust, Luok.
now,

4. Bhab Najif Trust, King's side,
Lucknow, and Quien’s aide, Lucknow,

5. Kazmain Trust, Lucknow,

”» oo 2 -
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Aanual Pension.
zher Scale - | Low

Gré}:’\iiiy“

] . Rs.
ustice B - 15,000
-other Judge » 12,500 _
e  B. Children

El [ TR

 1f morhericas

:mbet of
Upension

Wakfs Act, 1954,
1t received the
" g




A’-w uot to provide for the betier awmmestmtzon and- supervi
' .<~(rcd by ’f"u]nmenn in the Fifth Ye ear . of ‘the Repuhc of'

CHAPTER 1
PRELIMINARY
wd comimencement. —

This Ac't- nm ‘hc ealled

C2

GuMe mto force in a State to which thig Am; 'egten't'lﬂ. I
) I Government may, by notification in the Official

n
lu f for that State - and different dates may be (
es of Bxhar Deihi, Uttar (@
e issued. exeept o i

: k)

=-:ﬂt th Ie(luwreo the st l,e“‘ ision of T,hG State.

as been felt, and in addition to various enactment f
}bbt of charitable endowments. the Mussalman Wak d
i) 3) was enacted for the whole of India. This Act - tent a
he submission of audited accounts by the Mutawallis, o, .
This Act did not prove of ‘much - pr otlcal value od by :
(Boinbay ‘Amendiment) Act, 1935 (XVIII of 1935) )

~amended an Wall Act, 1923 (42 of 1923). Th( Bﬂncm,l Wal

Act £, 1534 I of 1934) was enacted to create a mat,nnory for the “ .9
supervisi Bengal. The U, P. followed suit fmu_ the Uni Corides o
- Provinces Act, 1936 (‘&TIL of 1836) was pagsed { S0 b
- Central Wa Simua’mv Rihar alsc passed a. ,chs,ation almost on 6 rece
the game lines. The working of these Acts has brought out the necessi Rt

of some a nﬂmpn‘* .i’.* uathez n]d.l')y of the States have g,,o" no . Af’ =r1’m
the j\nmru B essary, that onc umform and con or Ay
iegislatior the Centre, which may be ,:Ld()ptcd as any
mode.. tés. Tt is with this view that the presé 2
Billis i ide Statement of \_)1:;’::(,[% and Reasons, printec &t

he € art U,n}mttlon 2, No. 15, dated the 26th July i9

)

t Commitiee—For \ﬂoor)‘, of Lh -‘Sele(,t Com
" India, hxtmormmw, I art II. Sf‘culon 2 I\T

Ex‘ieﬁz. and Lﬁ"ﬁ':"’"")’:ﬁwﬁ'a“"*“‘—fh" Act extends to tle wh
exeept the Eite of Jammu and Kashmir. "Phe Act sha,ll
in any particular State by ;mt fication issued by the Ce ;
Bub inthe four States, namely, Bihar, Delhi; Uttar Pmdeoh and ]

Bengal, the Act shall be applied only on tho rocomm(‘datmn of the Sta

Government concerned.

.z
unc P‘r thi

of the Aei.—Suve as otherwise expre ssly pro
Act, this Act shall apply to all wakfs whether created before
ment of this Act : Lo
that nothing in this Act shall apply to Durgah Kh
to which the Durgah Khas vajo Saheb Act, 1036 (XXI
b Khawaja Sibeh (BLnorgenvy Provisions) Act‘ .




*ns(& promdes that the Act f;‘m]l not apply to Du Ag(xh Kh

,as therc are S')ecxa,l Acbs to- make bett@r plOVlSlO :

‘ene‘ﬁt does not mclude any hensfit whwh a mutawa,!h is’ enti
solely by reason of his being such mutawalli ;

““Board” muans LL Boam of Wakfs established under secmo'x 9
ommissioner’’ means. a, Commlssmner Of Wa,kfs appointe
on 4 and mclurms any a,ddltlonal or. asustant comm

Smember” means-a member of tihve - B.oai‘d‘and in-cl'\ 65

) “mutawalii” means any person appointed either verbally or unc
deed or instrument by which a. waki has been created or by a com
nuthontv to be the mutawalli of a wakf and includes any- na
_ . khadim, muojawar, sajjadanishin, amin or other person app
& muta walli to perform the duties of a mutawalli and, sav
wige provided in this Aet, any person or Committee mr,bhe t
g managing or administering-any wakf property assuch ;

) “netincome’’ means the total income less any revenue, eess,. .

nd t,a‘(e% pavable to the G 0v(,1n nent or any local anthority ;

“person interested in a wakf” means any person who is entitled:

ve any pecuniary or other benefit {rom the wakf and includes—
(i) any person who has a right to worship or to perform any religious
ein a mosque, idgah, imambara, dargah, khangah, magbara, gz.xwyard
other religions institution connected with the wakfor to participate
religious or charitable institution under the wakf ;
the wakif and any descendant of the wakif and the mutawalli ;
1) “preseribed” racung prederibed by rales made by the State
ernment under this Act and inclules the regulations made by the
ard under this Act : '
' _“Shia wakt” means a wak{ governed by Shia law ;
/,{ “Qu'm' walf” mean> a wakf governed Ly Sunni law ;
“wak{” means the 'sermanent'dadicmiun by a person professing
cu any movable or lmmovq} '9 v)r"n‘["'erbv fm cmy purpo%e- recognised

a wakf hv aser |
_mashrut-ul-khidmat : - and
) a wakf-alal-auiad to ‘the extent to which the property
_any . purpose recognised by Muslim law as pious, relr_f;imh

, f means any person I’I’]dl\lnﬂ such dedication ;
“wakf deed”” means any deed or instrument by which a wakf
created and includes any valid subsequent deed or instrument by
-of-the terms -of the original dedication have been mrled
' Notes

n 3 conwms aeﬁmtlons of the Va,rmus tcrmb a,nd p hra es‘_ Th‘e'
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nt to' which ¢
‘purposes.
o v GHAPTER 1T
Sr;mm?' oF WAKFS
Preliminary swrvey of wakfs.-—{1) The State Ciovernmﬂm m
cation-in' the Official qu_ ette; appoint for the State
W akfs anri as many ::dul tiona ? or aﬁsis., N u;mmaaqwnerq oi w :

st ths (111’09 of tne com.;r]cqcemcn‘b of tl
}' dei, onal aind assistant commis
ion;‘ UI’;(lPY’ t,,uq Act ander the

m.eh ine _-u'r i

nlars
wmber of
aratély
& and : _

5 1NCoT e propert ';z'npt"ism'i in each wak
nonnt of | vevenue, cesses, rates and taxes
property ; ’ ' »

16 SXPEns 1in i »-v lisation of the income
of other remuneration of the mut walli of each wakf ; and
() such other particalars relating to each w vakf a8 ey

3ﬂ,nzi.- undq
" thc fﬁﬁowizzg

V"d p ¢ Lart..or
commlssmno {or t.}}u

making-any local inspection or local iy
any oiher mabter fvhl h may be. presesih
I‘" durma any such i
wakf is a Shia \*7.
_‘e deed of wal '
such ‘deed.

Séc,tion» 4 empowers the Commissioner of W ’f to make a’
survey of walkfs existing in the State 4..t.-e. of the c‘o
ént of the Act and prepare a report and submit i
. The report shall contain the various

f Gist of wakfs—(1) - On recei
3 _sect on 4 the btute

B




ablish;” Ja list o _V'akfeei ting in
State. contammg shch partlcula,rs a may be prescribed. B :
Dispuies regardmg wakfs.—(1) If any. question arises whether a

t c lar propeity 1:: wakf prop“rtv or,not or. whether a, wakfis a. Shla,

st.ed thereln ma.y mstztute a su
uhe ﬂee:smn of the qu;

Act in resneut [ anV'wa,KF shall be sta,yed by reason
- .Ji"e pendmcy of any such suit or of a,ny appeal or other p r%eedmsz
v tom 1g-out of such suit. .

idro The Commissioner shall not
on (1_)‘: and ‘no qmt prosscuti
him in respect o ofan ‘f*h

€ i "g)df‘-
The list
':.3".} e85 i"a E

sub-section

p'z,rty to--any ‘suit under
-'ra,l prooeeﬁng shall lie
' dong or intended -
ade thersunder.

_ ' (2) of section 5
& decision of the civil coart

R
R ,f_i“)f Wi
- ofithe wr

the ganie manner as an arrsar o

overnment, be recover

provisions of this
. where p survey ‘of walkf properu,e
encement of this Ach, been

y i1 nob i

This section provides that whe
“beenn made ‘:17)(:t€"‘ ar
ke such survey over agal

a-prefiminary survey Of wakls has
it wounid not be necessary to
the provisions of this Act.
, PTP 2 YT
; ESTABLIS'.E' MENT OF, BOARDS AND THEIR FUNCTIONS .

- 3. Inc rporation.—(1) With effect from such date as the State
Government may. by notification in the Official Gazette, ap;,omt in this
hehalf, there shall be est&m!:shei 2 Board of Wakfs wnder suw name aa
may be specified in the notification. . ‘

{2) The said *m,ml shall he o bodv eorporate having perpetual suc.
- cession amd a coinmon seal with  powe:

, ire and hold property and
U-’vbl“ .;”1' fer ar’y suc}‘ Dronp“tv 8 conditions -and restrictions

Chapter I11, consisting of sections 9 to 24, provides for the establish-
ment of Boards oi Walkfs a.nd their Functions. _ S _
k.{_h nom/m)szz‘.?.on. of the Boerd. ~(1) The Board shall consist ¢f—




: . ] . de”
RPN ssven 'nembers 1’1 ‘the case of each of the hta,t 55 specified

) B.of ths »T 44 Sokedale o the Constitution ; and

: {o) five mambers in ihe case of each of the States speci
e First Ficif-edi}i 0 the Consbituticn

Py av; led tha : wovemmeht .--ay, by notificati
aumaer of mem_. erg in the'Boarr;

A i (‘)) Tnere shall be e,Chalrma,

he Boam W‘m saa!i be
. the memhmu from amongst themsewes
) : 13, Appointment of members.—The members of the Bo@rd
appointed by the State hovv— nniesd, by notification in the Gfficiaj

O fom & more of f?-“-e f\,ho‘m:% @ancgomes of prrsonb, na’ K
. (8) m e kY
[ representin § .

: () ps 1 "{fa!‘ hnew:e(ige
sciation mxa%-iﬂ-fjiam
€ ’ per i

{d) mutawallis of wakfs sitvate wathln the State :
Provided: shati in no case more fban oné mut&walh 9")%! be
to the B am i :

: ﬁzg
ﬁve years -

: Drov;{ied that a rnevn’aer bhall notmthsbandmg
tnrm r)f ofﬁce contmue uO hold ofﬂce untl] the

The f*hn ‘man,
raembers from . ru_‘u(}ﬂff‘“ el
Board.
{3) Sub}mt to tha pr ovigions A::f this A
before any - meeting - of "the Board snaﬂ: :
of the e mbers present, and in the ¢
i hig abﬂonce any ot :

C&Sulnl‘f voie,




, give dire’é"tik)iﬁ
- w se tle sc

Exef"l(’ﬁ

giving the

s W not evident from _
'mxoh 16y were created HdVe

; b t no Su()h dz"ect'on Sha,ﬂ
. opporbunity of being heard.
thi

iving the parties affecte
’imz —For the purposes ¢
exercised,—

ig.the ange ofﬂ Suani wa

i

:’oa,vd}

he number of the Sunnt or
circumstances, it appears to the
by such members only, it
or Shia 3, as the case may be,
“the Board for sxercising its

"i_;i :,uah Qu};GI‘ pius
g fit, to be temporars
nder this ¢latse.;

to scrutinise and wq‘:nr‘"ﬁ ‘the budgets submitted by mutawallis
arrange for the auditing of accounts of walkfs ;
t0 appoint and remove muvawalhs in a,ccordanoe with the pvovz-
- sions of this Act ;

: (h)  to take measures for the recovery of los prokmrtxns of any wakf ;
(i} to institute and defend suits and proceedings in a court of law
ting to wakfs ;- , ’

to sanction leases of propsrty for more than three years or mort-
- gage o exchange properties according to the provisions of Muslim law :

Provided that no such sanction shall be g;ven unless at least three-
:"r_xurt.ks of the members of the Board vote in favour of such a transaction ;

%) to administer the Wakf Fund ;

1t to call for such returns, statlstlcs accounts .md other information
from the mutawallis With réspect to the wak{ property as the Board may,
from time to time, require ; :

J‘

P o SRR
is clause, the powers of the



——————
> e e g e

- zm’alzdate acts or proceedings of the Board.—No.act or pros cedmg

144

im) io mspecf._f;,_cr'j_cauﬂel &

- Tecords or deeds and documents re mg t}u : :

(n} to mvmt}g te and de,cemnrm the nature and extont of w
wak( nmpnrw : |

prover, Mm;

1
ans o

3
_.z\g '-~~<’

b8 as m&) be necessary for the due contro
S'f;i vhion of wakfs.
‘Whue the Boax d has settled any scheme of management une
clause {a) of sub-section (2 or given any directicn under ¢lavse (o) of gu
section (2), any person interested in the walkf or affected bs y such settl
“ment or direction may institute a sait in a ¢ivil cours of co'npe!.erir, 14
‘diction for setting aside such séttlement or directions and the decision
the civil court thereon shall be final. :

1%, Commitiess Uf“',be Boasd
onsiders necessary, s:tabx‘:

or forany s

i duhee

be determined from : Board
}“Y‘OVIdf»JLI that it
£ be members

Kestgnation “snembers.— %

er may resigh ‘ns office by writing 5:11‘1-0" 9_;:;3 ha,m,, uiﬂ"ewcl’

4 (¢4
=

2

he Chasrman ¢
appomtment of his success !
38 Removal of Chairmiar and members,— ( 1} :
may, by notification in the {}“Hcmi Gazette, remove the |
Board or any member thereof if 1 ’
{2) is or becomes subject fw any (hsqumhxma tions

the

PN -.-~'

LA

aesbic

(b) refuses t0 act or is > of acting or acts in a mannep whi'

73] i_,xovernn"' cdtez

< suffic nL in the !“mon :*;f ‘the
meetmgf' of the. Board. . SO
( ) W "re the Ohan'man of Lhu Board is rewoved under so b gu}tu '

{1), he ehall also csase to Fe & member of the Board.
1% Filleng o,f a- ncy.—~When the seat of a me mbur
- vacant by his removal, onation, death or otherwise; a

shail be appo}nted in'his place “and such meiber shall hold 0mee ¥
85 the member whose place. he fills would have been eﬂtl‘bk‘f 0 hold
‘;f such vacanCy had not o cu_rred

Vacancies amoigst members or defect in the c«m.stzfuf'wﬂ,
-Board shall be invalid by reason only ‘of - the existence of any vacan
amongst its' members or an v defect in the constitution thereof. :
21, Secretary gnd other officers of the Board. —{1j. There shall bs
Q‘eerc‘t&r to. the Board who shall be a Muslim and shall be: apm;mted
the State Govesnment, in consultation with the Board. S
2) The Secretaiv shall be the Chief Exeoutive Officer of the Bo (¢
and shall be under its administrative control.
(3) The Board may appoint such other officers and sorvante as i

- may consider: necessarv for th efﬁcxent nexforma,nce of its fanctions ux
this Act, -




-any: other member or to
other officer or servant of the Board, sub]eet to such .'condi
mitations (if any) as may be speci ified in the order, such-of i
1 duties under this Act as it may deem necessary.
Inspection of records and issue of copies.— (1) The Board ma;
pection -of -its proceedingsor other records in its custody ant
feg of the same on payment of wnch fees and subject to UG
s may be prescribed.

l]-co}nek issued under this section shall be certified
‘of the Board in the manner provided in section 76 of the
‘e Act, 1872 (I of 1872).

L. ‘Prevention of desguelification f Jor membership of Parliwment. —
dn eclared that the offices of Chairman and members of a Board shall ~
v, and shall be deemed never to have disgualified, the holders
ot heing cho%en as, or for being, members of Parliament. ;

CHAPTER IV

, - REGISIRATION oF WaKys i
Registration.—(1 . Bvery wa kf whether created before or after
commencement of this Act shall be registered at the office of the

the mutawaltli
v the wakif or his-
lim helonging to the

(2) A plm' tion for registration shall he made by
Pmnded that such appln ations may be made
endants or a beneficiarv of the wakfor any #
ect to which the wakf helon -
(3} An application for registration shall be mnd(- in such form and
. manner and at such place as ‘the Board may prescribe and shall contain
the following. particulars. so far as possible— :
(a) a dnﬂ(ln ition of the walf properties sufficicnt for the ider mhm:oﬁ .
thereof ; , R
(b) the gross annual income from such properties :
, (¢) the amount of land revenne and cesses, and of all rates and taxes
= arnually pavable in respect of the walk{ propecties ;
: {d) an estimate of the expenses annually incurred in
of the income of the wakf properties :

& realisation

A {e) the amount set apart nnder the wak{ for-—
fe (i) the salary of the mutawalli and allowances o mdividuals ;
Q& (ii}. purely religions purposes :
(i) charitable parposes ; and .
{iv) any other purposes : :
{f) anv other partncnl«w“ preseribed by the Board. _ ‘
(4)  Rver vsuch appu( ation shall be anccompanicd by 4 eopy of the. -

swakf deed or if ne such deed has hcen exceated or a copy thereof cannot:
“be obt: unod shall contain full parhc,u]'nh, as far as thov are known to the
applicant. of the origin, nature and objects of the
() Every a,|;phcatmn made under sub-section (.,) shall be sizned and
verified by the applicant in the manner provided in the Code of Civil:
Procedure, 1908 (Act V of 1908) for the bx;,amn;._g and verifiention of plead-

: (6) The Board may vequire the applicant to supply any further
Particulars or information that it may consider necessary

s (7} On receipt of an ,mnhcnh(m fer -rmriatﬁ.t;jm'x, the Board may,
,\..ﬂc“" fore the registration of the wakf, make such ies s it thinks fit in

- pect of the gennineness md vahdny of the application and the correct.

G LE
¢
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- person other than the person administering the wakf property, the Boar

ness of any particulars ‘herein and when the a,pphca.tmn is made by a

shall, before registering the wakf, give notice of the amphca,tlon to the
person administering the walk{ propert shall bear him if he desires to
be heard. _ _ .

(8) In the case of wakfs created before the commencement of this -
Act, every appplication for registrasion shall be made, within three
months from such commencement and in the case of wakfs created after
such commencement, within three months from the date of the creation
of the wakf. '

1.
“in st h
next fin
that ..
LIt
: Notes : T &1, ad
Chapter 1V, consisting of sections 25 to 34), provides of regis stration of
wakfs.

4

| e

next ¢

> J " < ¥ D
i i a reoister of walkfs - 25 has
o >
> ‘ X - ] . L TS
Wwhich shall contain in respect of each waki copies of the wakl desds, when | "".V“;._.:.:‘ )
available and the following particulavs. namely -— , and v
culars ¢

28, - Register of wakfs.

{(4a) the class ,)4 the wakf ; ;
b,‘. the name of the mutavalli ; )
5} the rule of succession to the offce of mntawalii ander the wakd

deed or by custom or by usape : "
(d) particulars of all waki propertiss and all the title deeds and Yot s
(‘:'!_ochments relating thereto ; ' ’ ' oot
(e) particulars of the scheme of administration and fhe scheme of - o oamay 0:
expenditure at the time of registration ; ’ Ty
:f) such other particulars as may he preseribed. o " t i
21. Decision 1f a property 1s wakf property.— (1) The Board may - orav
itself collect information regarding any property which it has reason to appet
believe to be wak{ property and if s any question arises whether o particular - of i—,]'-(f
property is wak{ property or not or whether 2 wakf iz o Sunni wak{ ora n“ .
Shia wakl, it may, after making such mqum as it maay deem fit, decide ! w’fif
the question. ' ’ pror
{2) The decision of the Board on any question under sub-section (1)
shall, unjess revoked or modified by a civil conrt of competent ]nu<du,t10n
e final,
Notes - Srsor
- This section empowers the Board to make an mqmw in relatlon to pers 'T
any property which it has reason to believe to be wal{f property, and if .
the Board finds that the property is wakf property it may cause it to be f.i
registered. = The . decision of the Board shall, sul)Jecn to any decision of .
the civil court on-the question, be final. )
'28.  Power to cause regisiration of wakf and to amend regi: ster. ———T -
Board may direct a mutawalli to apply for the registration of a wa .
or to supply any information regarding a wakfor may itself causet. uverl
wakf to be reglstered or may at any time amend the 1 register of wakfs. dnd
29. Nobification of change in registered wakfs.—(1) In the case 0 order
any change in the management of a registered wakf due to the death 0 fed
retirement or removal of the mut-'w'a’lli the incoming mutawali shall forth cervi
with, and any other person may, notify the mwmgn to the Board. ,
( - In the case of 2 any ot hu change in any of the particulars men of st
tioned in section 25, the mutawalli sha]] within three months from ’Lh' L Be
occurrence of the change, notifv such change to the Board. “be 7

38. Sawvings. ——Noththstandmv anythuw contained in this Chaph
where any wakf has been remsbered before the commencement of this’:
nnder an) law for the tlme being in foice, it shall not be necessar




(

e before such commencement.-shall be deemed to be a realstratlon

~ ander this Act.

_he - CHAPTER ¥

/s,\to, MurawaLLIS AND WAKFS ACCOUNTS .

. 31. Bm]qet —Every mutawalli of a wakf shall in every year prepare,
%{“s such form and at such time as may be prescribed, a budget for the

- financial year showing the estima ted receipts and expenditure during
financial vear and submit it to the Board for approval.

. ' Notes

hap’ter V, consisting of sections 31 to 45, deals with Mutawallis and
ccounts

32, Submission. of accounts of wakfs. *Before ‘the  1st day of ’Vfay
ixt- following the date on which the application referred to in section
Tk 5 has been made and \‘hereaﬂm before the st day of May in every year,

anen very mutawalli of a wakf shall prepare and furnish to the, Board a full
- d-true statement of accounts, in such form and containing such parti-
lars as may be preseribed by the Board, of all meneys received or
’ pended by the mutawalli on behalf of the wakf dnring the period of

Fakf elve months ending on the 3Ist day of March or, as the case may be,
Auring that portion of the said period during which the provisions of this
ang Act have been applicable to the wakf : ,
Provided that the date on which the annual accounts are to be closed
of may be varied at the diiscretion of the Board. _ ‘
2%, Awudit of accounts of wakfs.—(1) The accounts of walkfs submitted

\ to the Board under section 32 shall be audited and examined annually

1y orat such other intervals as the Board may determine by an auditor
on to appointed by the Board. :

“la {2) The auditor shall submit his report to the Board and the ceport
or s of the auditor shall, among other things, specify all cases of irregular,
Cide liefra, or improper e\pendltnm or of failuce to recover money or other

pmperty caused by neglect or miseonduct and anv other matter which
PaREN the aunditer considers'it necessary to report ; and the report shall also
ton, contain the name of anv person who.in the opinion of the auditor, is

responsible for such exnenditure or failure and the auditor shall in every
anch case certify the amount of such expaniiture or loss as dus from such
person.
The costs of the awlit »f the asconnts of a waki shall ba paid from
the Walcf Fund ' :
34, Board to pass orders on auditor’s repart. —The Board shall examine
the auditor’s report, and may call for the explanation of any person in

The rezard o any matter mentioned therein, and shall pass such orders on
Swakf, the report as it thinks fit. )
~ the 35. Sums ceriified due recoverable as arrears of land revenue.—(1)
o Every sara certified to be due from any person by an auditor in his report

o of under section 32 unless such certificate is modified or cancelled by an
\,}751‘1 or order of the Board made under section 3¢, and every sum <due on a modi-
C“avth- fied co'tm' ¢ shall he paid by such person within sixty days after the
S service of o demand for the same issued by the Board.

‘en- } (23 }f such payment is not. made in accordance with the provisions

\{.1:3 the of sub-section (1), the sum payahle may. on a certificate issued by the
{ Boawl after siving the person concerned an opportunity of being heard,
N nter, be recovered in the same manner aa an arrear of land revenue, , _
At 36. Duiiex of mutawallis.—T1t shall be the duty of every mutawalli —
Ay te )

IN'MAi»I PARLI'A-'ME'NT ACT NO. 29 oF 1954. 147 . i+

T he wakf under the pI‘OVlSIODS of this Act and a.nv such registra- -
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a) to cmry (m* th, dire cuons of ﬂ) und :
I 1 sv plv such information or particulars’
rthe Board ;

a4 -

{¢
.\t

ies, sceounts or records or tra
Jischarge il publi -
ischarge all public I
. ¢ do any other act lawtully required to do by or Sub-se
under this Act. Mays
oy 4 . Notes . ableu
Lnis sechion specifies the duties or Mutawallis. 4

o . . : ,

3. Mutawalli entitled to Pay. certiin costs . from income of waekf pro- :
oty —Notwithstas 1(?111 g anything contasined in the wakf deed, every vac o
. - appo
mutawalli may pay from the income of the wakf property any expenses appen
. . L 2 . AT o
plope vy inenrred b_\,‘ him for the purpese of enabling him te furnish any ang 2

l{’\ docun
section 32 or any i

the PUIrpose I

b OF copies m section 25 or any accounts under
ormation or documents required by the Board or for
ag him to carry out the directions ‘of the Board.
Soard to pay dues in case of default by mutewalli.—
1O pay or ,ails Lo ANy révenue, cess,

/’< ) 3 . - {r
e {Jovernment or any local anthority . the Bonrd a
14 R 4 - aectin:
from the Wakf Fund and 1may recover the amount K
! < } ' u; 2] nd may alse recover damages not oxcesd- anve o
Cing -th ve and a balf per cent. of the amountso paid. :

[

AN
wadli
int oo
male
thii A
the ¢

(2) any sum of ) dne wmnder gub-gection (1) may, on a cerbifi-
cate issued hy the S0ard after of iving the mutawalli concerned an opportu-
nity of being heard, be recovered in the same manner as an arrear of land
revenue.

34.  Creation of res wu'juud — i* or the purpose of making provision
for the payment of rent. and of revenue, cess, rates and taxes doe to the

Government or any local authority, for the discharge of the expenses of | e
the repair of the wak{ property and for the preservation of the wakt r, (
property, the Board moay direct the creation-and maintenance, in snch - {) !
manner as it dy think fit, of a reserve fund from the income of a walkf. “’“ht(
40. Datension of time-—The Board may, if it is satisfied that it is | an {)
necessary so to de, extend the time within which any act is required to be R
done by the mutawalli under this. Act. D,n-';) !
41. Penaliies— (1) If a mutawalli fails—- ({{ et
(a) to apply for the registration of a wakf ; e
(b) o furnish statements of particulars or aceounts or reburns as R k
required by this Act. \:f}‘h(
{¢) to supply information or particulars as 1(\(11111'6(] by the Board ; t‘r;e
, (d) to allow mspection of wakf proper ties, accounts or recordsor '3' nv
deeds and documents lelahng thereto ; : 0?]3 i
(e) to deliver possession of any wak{ property, if ordered by the r P(ilu
Board or the court ; : ' ;
(f) to carry out the directions of the Boam wf
(o) to Pay the contributions payable under section 46 Wi
(h) te dlsclmge any public dues ; or n..“’;'.;,-“
(i) tode any other act which he is lawtully required to do by or ,,. .
soder this Act, _ ' o S‘\ii‘:
he shall, unless he satisfies the court that there was reasonable cause for ;Lc;-xc
his failure, be punishable with fine which may  extend to one thousand ) (er
rupees. o . - ; sﬁ.pe
(2} No court shall take cognizance of an offence punishable under fup -
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Act save upon complaint made by the Board or an officer duly autho-
ged by the Board in this behalf.

(83) No court inferior to that of a presidency maglsbra,te or a magis-
ate of the first class shall try any offence punishable under this Act.

Notes : o

This section provides penalties for defaults of the mutawalli.
wb-section (3) provides that no court inferior to that of a Presidency
éMagistrate or a Magistrate of the first class shall try any offence pumsh~
e inder this Act. .

42 Power to appoint mutawallis in cerlasn cases. —When there is.a
weaney in the office of the mutawalli.of a wakfand there iS no one to be

‘or.

rery
Lopy ppointed under the terms of the deed of the wakf, or where the right of
Ay ny person to act as mutawalli is disputed, the Board may appoint any
Ter rerson to act as mutawalli for such period and on such conditions as it
for y think fit.
43.  Removal of mutawellis.—(1) Notwithstanding anything contained
i, — n any other law or the deed of wakf, the Board may remove a mutawalli
) rom his office if such mutawalli-—

(a) has been convicted more than once of an offénce pumshahle under
seetion 41 ; or
,' -f') s been convieted of an offence of <’r1mma,l breach of trast ot
any other offence involving moral turpitude.
. (.Z} "v here a committee is appointed by the Board to act as muta-
W adli for managing or adminis stering any wakf property and the committee,
in the ﬁpmmn “of the Board, is unable to perform, or has persistently
made defaultin the performance of, the duty imposed on it by or under
thls Act or has exceeded or abused its powers, the Board may supersede
the committee and appoint any other person or ¢ mmittee to act as the
mutawalli of the wak{ propertv. :
(3) Tor the removal of doubts it is herehy declared that the removal
of a person from the office of the mutawalli shall not affect his personsl
rights, if any, in respect of the wakf property either asa beneficiary or in
any other capacity or his rizhts, if any, as a sujjadanishin.
(4)  Noaction shall be taken by the Board under seb-section (1) or
nniess it has helid an inguiry into the matter in the pres-
7 of not less

stth-section (2),
cribed manner and the decision has been taken by a anl}O[‘l
than three fourths of the members of the Boacd. :
(5)  Where a mutawalli has been removed from his office uwoder sub-
section (1) or sub-section .~) the Board mayv, by order, direct the muta-
walli to deliver possession of the wakt propes #iv to the Board or any off
thereof duly anthorised jn this bebalf or t4 any peron or commities
appointed to act as the mutawalli of the wakf property ; and the order
of the Board shall be deemed to be a decree of a civil conrt and shall be
P(‘l‘t(fl by the civil court as if it had passsd the decres.
Notes
Section 43 provides for the removal of Mutawallis by the Board of
‘\ Mutawalli can be removed by an executive order of the Board
sack mutawalli has been convicted more  than once of an offence
p{mxﬂl ‘zi rmder section 41 or has been convicted of an offence of crimi-
nal breach of trust or any other offence involving moral turpitude. Where
a Committee of | Management has been appomr.ed by the Board for perfor-
ming the funections 01" a Mutawalli, the Board has been ompowerod to
- supersede the committee, if the committee does not. properly perform its
funouons, Before taking any action for the removal of & mutawalli the
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Board must hold an 1n(,um'v into the matter and the decision shallf
taken bv 4 majority of not less than three-fourths of the members of th

or
Board. : : L such

Sub-section } mpowers the Bosrd 4o direch the removed mutawalli b

o deliver podgatsic £ oroperty to the Board or any officer duly

authorized by an rd. . the mulawsili fails to deliver possessio ¢ h
under the orders of the Bosrd, t} er of the Board shall bs exeﬂutable of th
&8 & decree of civil conrt. . : ar
44, Apoplication for inquiry.—Any person interested in a wakf ma gha—li
make an applcation to the Board supported by an affidavit to institut m B
an inquiry reiating to the administration of the wakf{ and if the Board i
satisfied that there are reasonable grounds for hohcvmﬂ that mm affairg s K
of the wakf are ’“GJBV migmanaged, it shall take such action thereon as shall

thinks fit.

45, Iagquir
cation received
into anv
T’(\ﬂnnnr*‘ s
hold

by the Boord.—{1) The Board may, either on an appli-
inder ssction 44 or on its own motion, institute an inquiry
ber relating to a wak{ and shall hold the inquiry in such

be prescribed or authorise any person in this behalf to

otfint
(i
“of wal

ae DArposes

: ! '»f‘:my inguiry under this Asct, the Board or
any y suthorised by i

> this behalf shall have the same powers as

{4
are vested in s civil court under the Code of Civil Procedure . 1908 (Ack i \‘
Voof 1908) for enforcing the attendance of witnesses and produation nf ot f?h‘f'
docuraents. ' —~ - l\_(

| CHAPTER VI Secret
Fixance or THE BoARD of‘(}zf

46. Annual coniributions pav/able io the Board.—(1) The mutawalli ’ 1

of every walkf shall pay annually to the Board such contribution not “n“':,&
exceeding five per cent. of the net annunal income of such of its property’ i
as is situate in the State as the Board may, subject to the sanction of tho "(})n‘“ s
State Government, from time to time, determine : b ]\' mi
Provided that no sueh contribution shall be payable by the muta- ‘“"“’qé
walli of a wakf of which the net annual income does not exceed one. o
hundred rupees. : in mx.cf

(2) The Board may inthe caseof any particular wakf reduce or

. hat 1
remit sugh gontribution for such time as it thinks fit. that m

(3) The mutawalii of a wakf may realise the contributions pavablc men "
by him under sub-section (1) from the various persons entitled to receive Quéh?v
any pecuniary or ether material - benefits from the- wakf, but the sum SRR

realisable from any one of such persons shall not exceed such amonnt as form a
shall bear to the total contribution payable the same proportion as the

value of the benefits receivable by such person bears to the entire net
annual income of the wakf :

Provided that if there is any income of the wakf available in excess
of the amount payable as dues under this Act, other than as the contri-
bution under sub-section (1), and in excess of the amount payablg under
the wakf deed, the contribution shall be vaid out of such income.

~ (4) The contribution payable under sub-section (1) in respect of a
«f shall, subject to the prior payment of any dues to the Government
vy local autl iority or of apy other statutory first charge on the wakf
roperty or the income thereof, be a first charge on the income of the
ekt and shall be recoverable, on a certificate issned by the Board after

giving the mutawalli concerned an oppo:t,umty of being heard, as an
arrear of land revenue.

arepnl;
other

which

also.
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) Ifa ]Itllba.W:!,H] realises the ineome of the wakt and refuses to pay
¢ does not pay such contribution, he shall also be personally liable for
such contributicn which ‘may be- realised from his person or property in -

_tawaljj the manner aforesaid. ,

cer duly 41. Power of the Board to borrow.—TFor the purpose of giving effect
_ssession’ 40 the provisions of this Act, the Board may, with the previous sanction
“ecutable f the State Government, borrow such sum of money and on such terms

nd conditions as the State Government may determine and the Board

" kf may all repay the money borrowed, together with any interest or costs '.hlcz
; pect thereof, according to the terms and conditions of the loan.

48. Wakf Fund.—(1) All moneys received by the Board under

ection 46 and all othar moneys reahsed by the Board under this Act

shall form a fund to be calied the Wakf Fund.

(2) Subject to any rules that may be made by the State Govern-

‘.'V{oa_rd is
© affajrg
Sevias iy e

“appli- ment in this behalf, the  Wakf ¥Fund shall be under the conirol of the
snquiry oard, o . v
n sueh (3) The Wakf Fund shall be ap

polied to—
urr

ed under section 47 and payment

ahaifl te : : in
' of interest thereou ;
‘ (b) payment of the cost of wudit of the Wakt
ofwakfs; .
(¢) payment of the salary and allowances of the Secretary and staff
of the Board ;
(d) p@.men‘s of traveliing allowances to the Chairman, members,
Secretary and staff of the Board , :
(e) payment of all expenses incurred by the Board in the performance.

oard or Iund and the accounts
9 a8
(..:1(’,2
oxt of

Cwalli of the duties imposed, and the exercise of she powers conferred, by or
on not under this-Act. 1.
‘..[’P«fﬁ? (4) lfany balance remains after meeting the expenditure referred
v of the to in sub-section (3), the Board may use any portion of such balance for
g the preservation and protection of walkf properties or for such gtiier purs
muta- - poses as it may deem fit. :
Y one 49. Budgct of the Board.—The Board shall i every year -prepare,
o m guch form and at such time as may be prescribed, a budget for the
e or ext financial year showing the estimated receipts antl expenditure during

thnt tinancia!l vear and forward a copy of thc same to the State Govern-
ment.

[N P
. :'ll)l(; }
58,  Accounts of the Board.—The Board. shall cause to be mainfained

celve

“vesum - such books of account and other books in refation to ‘LL accounts in sueh’
‘atb as form and in such manner us may be prescribed

" the 51, Audit of accounts of the ],‘,md —{1) The ants of the Board
“~ et shall be audited and exained annually by sueh auditor as may be appoin-
ted by the State Government.

oess (2) Tne :wu-nx ,sh:al‘ su b.*mt hig report {iovernment and

onitri- the repo i cify all cases of
~der ii‘?‘@gl'lla{' il over mones

other prope'- :
which the anditor
also contain the na
responsible for snch m'w
such case certify tl
persen.

(3) The cosl,

52, Siate Gé-

i 0y other
ecessary to report ; and the repov
who, in the 3{); ion of the auu.tm in
failare and ‘_}1 anditor shall in every
“oss as due from such

Vak{ Fund.
report.-—Tha State




‘sHn

1} pass such 01({ or
5 ;S"u::r;szs cer

R v of lond revenue.—(1)
, : ue from any person by an auditor in his reporg
imder &,Pcmon 1 ;mlcss gueh certificate is modified or cancelled by an
order of the State Government made under section 52, and every -sum- du
on .a ‘moed lified certificate shail be paid by such person within sixty. da,y
after the service ox" a4 demand for. the same 35>ned by the State Gove
ment. ’
- 42). If such payment is nob madc in &f*(‘(nda,nce V\/?ub the provision
“of sub-seetion (1), the sum payable may, on a certificate issued by tl
Board after giving the person concerned an oppnr‘mmi’r\' of being heard,
recovered in the same manner as an arrear of land revenue.

54, No financial Liability of Government.—The State Government
shall not be liable for any expenditure incurred in conmnection with the
-admmistration of this Act. :

CHAPTER VII
: JUDICIAL PROCEEDINGS
55, Institution of suits under section 14 of ihe prh(;zo'u,s fndowments
L”{ci 1863 und section 92 of the Code of Ciwil Procedure, - 1908.—(1) A st

3¢
to obtain any of the reliefs mentioned in section 14 of the Religions hea
Endowments Act, 1863 (XX of 1863) and in -section 92 of the C‘od_e of o
- €ivil Procedure, 1908 (Act V of 1908), relating to any waki may, notwith- the
_-standing anything to the contrary contained in those “ets, he institnt
by the Beard Wilthout obbamm,«z %ha leave or consent refe nui 1o in tho on
S ACES. ’ vk
_ {2) - No suit to obtain a,ny of the reliefe referred to in sub-section {1y the
crelating to a wakf shall be instituted by any person or aunthority other O
than nbe Board without the eonsent in writing of the Board : : pro
' "mwt ed that no'such consem shall be required for the institution 1 'k
suit against the Board m respect of any act parporting to be done by i Wit}

or orders made thereunder.
Z‘«otu'e oj susts bJ pa'rmes agasnst the - Board.—No suit shall
in-respect of any act purpeorting to be d
of any ru]eq made thereundu until

oursuance of this Act or of any rules

35

.,) W honm/e‘ any wakf{ prope\rty is notlﬁ(,d for sale in execution
decree of a eivil court or for the recovery of any revenue, cess, rat
feR duP te the Government or anv lecal authority, notice shall bé g1
the oa,rd by the court, collecmr or other person under whose or




h the absgnce of ‘& notice under sub sectlon (2), the sale shall be
ed Old i ﬁﬂf,BOZI’d Wltf‘m (}I‘ié }honﬂx of 1t8 coming., b0, knd'v'v' of' e
; hal

1894 —(1)-
ér. thﬂ Land Aequlsmon AcL 1894 (1
efcre an. award is made that any
ki :property, & notice of such acquisition:
e ‘Board andfurther proceedings
ard to appear and- -plead as a party to the proceec
n t'ree monbhs from the date of the receipt of: 8u

Q9

: Board hag reason to he].eve that any property under:
c;mon is wa.k propﬁrty, it may at a.ny ‘time before tne award is made

ur'de“ ‘the plovxmons of b

‘Janz«ea urvlm section 3‘ or section 32 of the Land:

- Act, - 1894 without ' giving an or);mxtumtv to the pomd‘to" be
: q}u;,h 08 ‘{snlarcd void, if the Board, wi hn‘ one month of its coming
now of the m’der appnes in this bebalf to the authority which made
 order.

59, bom‘i o b'
14 applz. Gdiom. -
wakf property by or against a strangec to the
the Board may appear and plewd a8.4 party tc

:adez a 'na'-rty ic @ sust or BrE ’/Lg ,vﬂammq @ wakf
in'any suit or proceeding m n,bpgw of 8 wakf or any
; othes pr’rnon

1y , A
»ther 8G. Bar to compromise of suits by OF BGALLS No suit or
oo proceeding in any court by or against i relating to
n of - “title to wak{ property or the rights of th compromised
e without the sanotion of tho Boord. '

wer to make appl cuzwn to the court en case of failure of muta-
walli to n’=sc rvarge his d (i} Where & mutay is under an obligation
to perform any act which is recogmr‘ef‘ by Musiim iaw as. picus, religious
or charitable and thée mutawalli fails to perform such act, the Board may
apply to the court foran order  di (.:Jtmg the mutewalli to pay to the
Board or o any person authorised by the Board in this behalf the amount
neeessary for the performance of the ach.

(2)  Where a mutawalli is under
duties imposed on him under the wi
discha arge sueh dut)es, the Board ora 1:.
waldf may make any application to the cou
““order thereon as it thinks fit.

to discharge any other
mutawalli m)f’ullv faus tc
RO .mamsted in- t,he

TER VI
CELLANEOUS

62. Directions by the Central Covernment.— (1) The Central Govern-
ment may cail for any report or information from the Government of any
Stats with xf~pec* 0. the mr\ct-umng of the Board in that State and after
' conmdermg guch report or inforination, the Clentral Government - muv issue
such directions. on questions of pohcy bo he followed by “7.1 Board as it
1ay think fis. :

(2} In the performance of its functions under thig Act, the leard
s;mii he m-n*( d by i,h a;.e-\:b ons. issued under sub- section (1).




o

--b-ri'f'('j'iiéétion s
from time o time, give to the

- of this Aet, be exaveised or pe;forme by or on behalf of the Board §

~'nobzﬁcamon issued ‘under sub-section (1), the State Government may-— .

o proceedmg s}la,xl

' .‘Boa.rd and every
,In 'llan Penal Code V'/Act XT v of 1860). -

of thxs Act,

ctanm“by;the S’taie @Ozzemmeni ———S‘dbjeot to any direstio
33 pohcy isswed under section 62, the State Governmens ms
Roard ﬁqn‘q g eneral or special di l““CElO"]S as
‘the State Governme ent thinks it and in the perfowna 16€ 0* its func
the Board shall comply with uny such dlreumons
64.  Power'to supersede the Board.—(1) If the State Govornmem
of "opinion that the Board is unable to perfolm or has persistently xmag
-default-in the performance of, the duty imposed on it by or under thi
or has exceeded or dbused its pewers, the State Government may, by n
fieation in the Official Gazette, supersede the Board for such period as
be spesified in the notifieation - :
Provided that before issuing a notification under this sub- section,
State Government shall give a reasonable time to the Board to s
cause why it should not be superseded and shall consider the explanation
and obgectlons if any, of the Board.
(2)  Upon the pubhcatlon of a ‘notification under sub- Secmon
superseding the Board,—
© (a) all the members of the Board shall, as from the date of superses
sioni, vacate their offices as such members

3

{b) . all the; powers. and duties which may, by or undcr the provwzo

-during the pemod of supersession, be exercised and performed by
person or persons a8 the State Government mas v direct ; and
(c)- all property vested in the Board shall, during the period of qunei
&esmon vest in the State Government.
- On the expiration of the period of superses%mn spemﬁed in ﬂ

(8).. extend the nerlod of superse\ssxon for such further period as ib:
may consider necessary ; '

(b) reconstitute the Board in the manner prondOd in qect;mn 10
section 11.

65. Proieciwn oj' actwn taken 1n good fcnth -No' suit ‘or “other igg&
‘ A'aﬂmnst the Board or.the C ommlssxoner or. any ;

66 ’ .' - Comm we , audztor etf‘ “to - be (leemed to be P 'blz‘
vawts —The C@z‘mmxssmner every audltor everj ofﬁcer and servan

posed on him byt it
deemed to be. pub_ ¢ servants within th_e mPa,nmg of gecmon 21 ¢

7. Powe' - rules.—(1) The State - Government
notification in ‘the O‘Tme Gazem, make rules o varry ouh nhe pt

2) In partxcula . a,nd thhouu prejudice to the genemhty
foregoing power, suct rules may provide for all or any of the foll
matters, namely :—

(a) “the ')artzcu]ars Whloh a list of walkfs publis‘hed under sub«'se‘
{2) oI section § may contain ; '

{(b) the conditions and *estrmulons aubvem, to which the Board .ma
transfer any property

(c) the regulation of the functnons of the Board ;
(d) the terms and conditions of service of the Secreta,ry of the B
(¢) 6he manner in which any mquu'y mey be haid under this Act




P t culms whxch xt, ma,v contam ;

_e _Bqa rd may i

any other matt(,r which has to bb or may be, Vpr'escribe"d_;
8. -Power to make regulations.—{1) The Bs a,rf'i niay, with
g sanction of the State Government, make regulations not incor
h u‘hlﬁ Aw or the rules 'l’ld;do tmmunaer for carrying out its f\m(;_v ns

the generality o 'the'}f“

p,u ticulir,
L or any of the

such

time a,na mace '>f thé meetings of she Board and the number-
required to form a ¢ ;umum at its meetings ;
the pzocedure and conduct of uu,incm 2t the meetings ¢

: the

(¢) the constitution and funciions of ‘commiittees af the Boa,r_d-"a;-nd
the procedure for transaction of business ab the meetings of-such ¢ommit-

(s tees o S o
\ {d) the allowances or fees to be paid to the Chairman cr members
of the Board or memb ers of committees , '
. {&) terms and eonditions of service of the officers and servants of the

Board ;- , BT :
i - the form of application for. x-e',q;istratjb ; ()f' walcfs, - further p‘rmcu-
contained therein and the manner and place of mgl ration of

further parﬁnu}a. rs 0 be contained in the register Qx wakis
(h)-the books to ke kept at the office of the Board ;
(i) the form'in Wmen, and the time within which, the buﬂgeta oiv

of the i wakfs may be Pr(pvm aad submitted by the mutawallis and.al)?roved
Y, win -+ by the Board ; %

(G the rmanner in which the sccounts of wakfs may be képt and

audited 2nd the conients of the auditor’s report ;

i {k) the method of ca}cuia ing’ the income of » wakf for: the purpose

oflevying contributicns under fhic Act
' pa zmls far ingspection - ')f r)roceerhr.as and '1"ecorda ef the-

T qéue of copies of the same ;.

{m) persons by whom any order or decision of the Beard:.muay be -

, authentmzwe’l ; : ' : o :

“ro- 1y

v

 Rogrds
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Escheats Regulation; 1810 (Be a.tlo'z :&f& o* 1810)

-Balaries aud Allowances of. Memb ers of Parliament Aoct, 1954,

(o} any other mattnr WhICB has tohe or may be, prescrybed
(3) Al regulations made under this section shal be pnb’hshed in’ the 4
~ Official (JtLZCttb and the reg =:~L1£1\ms shall have effect from the date of
such publicstion. " : : S
69. Bepeal and sevings.—({t} The following snactments, namely :—
(1) The Rengal Charitable Endowments, Public -Buildings ¢ d

{2} Section 5 of the ,

(3) The Cha dl‘cabie Bndow ments Act 1890 (VI of ]8(30) :

(4) The Charitabls and Raligious Trusts Act, 1920 (XIV of 1090)

(6) The Mussalman Wakf Aet, 1923 (XLIL of 192‘3) :
shall not apply te any wakf to wmch this Act applies.

2) If 1mmedmte]y before the commencement of this Actin any
State. theve is in force in that State any law whish ecorresponds to th
Act [ other than an enactment roferred to in sub- section (1) ] that corre
ponding law, shall stand repea,]eu :

_ Providsd that such repeal bhﬁ.ll not affect t,}*o prevxoms operation. o
that ";or i ng la‘v and subject thereto, anything done or any achior
Wik t uonferred by or under the coregpon
takeon in the exercise ofthe
Act ‘were in force on th
baken. : :

The Salaries and Allowances of Members of ?aﬁwment Act 1984,
The following Act of Parliament received the assent of the President
on the 220d May, 1954 and was published in the Gazdie of India; Bxtra-
ordingry, Part 1T Section i, No. 30, dated the 24th May 1954, '
: Act No. 30 of 1954 ' L
_ L [ 2292;%3@"}1’(@, i
An Act to provide for the salaries and allowans 5es o;' Members of Par fitie
ment.. R ‘ L )
- Bz it enacted by ?m]:am‘eﬁt in the Pitth VYear of the Rep{ubiie of
india as foliows :— A
1. Short title and commencement.—(1) This Act may be (Ja}lmi he

(2) 1% shall come mto force on the ﬁrst da.y of Tune. 1954

’er% of VLP \/mstl uent As cmblv de e certain changes which hav
3] occurrs‘u in the classificaiion of accommodation on railways. This A
establishes the basis on which salary and allowances should be drawn
Members of Parliament. [ Vide Statement of Objects and Reasons, pr
téd in the Gazetie of India, Extraer Part 11- Sectaon 2, N . 26, d

the 8th May 1954. ] o

‘% Definitions.~In this Act,—
- (a) ‘committee’ means a O
‘and includesa Joint Committec of b
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) ' Sections Sections.
Cuarter VII : 68. Board to be made a perty to a suit oF
Special Powers of the Board proceeding regarding a wakf on its.
56.. ‘Application for enquiry. - apphlication.
N 57. Enquiry by the Board. 69. Bar to Compromise of suits by or
s 57A. Recovery of possession of wakf pro- against mutawallis.
perty from unauthorised occupants. 69A. Bar of suit etc., for certain reliefs.
Y 58.  Power of enquiring authority. Cuaprer IX
: 59. Determination of the object of a wakf Tribunals— Their Constitution, Powers dnd
R whose object does not exist, etc. Functions
&) 60. Direetion where the object of wakf is. =~ -70. -Constitution of Triburalg,
not evidenced. ) 71. Rcfercnces of dlsputes etc., to Tribu-
ﬂt 61. Exercise of certain powers given in nals.
R the deed etc., to' a Judge or other 72. Procedure before Tribunals.
. authority. 73. - Awards by Tribunals.
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' 85.

An Act to provide for better governance, administration and
@ supervision of certain classes of wakfs in Uttar Pradesh

Whereas it is exped1ent to provide for better g@vs{nance,
administration and supervision- of ceértain classes of walkfs
in Uttar Pradesh ;

It is hereby enacted in the Eleventh Year of the Repubhc
- - of India as follows =

=
3
, ‘ Preliminary

, 1. Short t}tle, extent and commencement.—(1) This Act
~ may be called the Uttar Pradesh Muslim Wakfs Act, 1980.

L. . (2) It shall extend to the whole of Uttar Pradesh.

o , (3) It shall come into force at once. ¥

Constitutionality of  the Act.—The Act is not hit by Article 14 of
the Constitution of India on the ground that its provisions are different to the .
, Central Wagf Act (Act No. 29 of 1954).  Hafiz Mohd. Zafar Ahmad v. U.P.
A Sunni Central Board of Wagq f, AIR 1965 All 333.

o o 2. Application of the Act.—(1) Save as herein otherwise
specifically stated, this Act shall apply to all wakfs, whether
‘created before or after the commencement of this Act, any
. part of the property comprised in which is situate in Uftar
Pradesh and to all the wakfs which at the time of the coming
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into force of this Act were under the superintendence of the
Sunni Central Board or the Shia Central Board constituted
under the U.P. Mushm Wakfs Act 1936 (U. P. Act XIII of
1936).

2[(2) This Act shall also apply to the endowments hitherto

governed by the Husainabad Endowment Act, 1878, the trusts
known as King’s side and the Queen’s side of Shahnajaf Trust,
the Wakfs known as Wakf Abbu Saheb, Rauza Kazmani Wakf
and Wakf Wazir Begum, Lucknow and any other endowment,
trust or wakf hitherto administered by the Trustees appomted
under the said Husainabad Endowment Act; and all these
endowments, trusts and wakfs shall be deemed to be wakfs
for the purpose of this Act :

Provided that the State Government shall have the power -
to make, by notification, in the Official Gazette, such adaptation,
whether by way of modification, addition or omission, not
affecting the substance of the provisions of this Act, as it may
deem fit, in its application to the aforesaid endowments, trusts
and wakfs.]

()

Sub-section (3)(i) —Imnterpretation of.—For determining 75%/, of the
total income, only that amount is to be taken into account which the bene-
ficiaries are entitled to receive as such. The amounts received by them
in any other capacity, for illustration an amount payable to a beneficiary
in his capacity as mutawalli of the waqf, will not be counted towards the

_requirement of 75%,.  Sheikh Karim Ullah v. Central Sunni Waqf Board, 1971
AWR (HC) 224. )

Moreover, the amount which has essentially to be spent for the purposes
of the waqf, for instance expenditure on construction and repairs of the wagf

property, will not form part of the said 75%, of the total income. Sheikh
Karim Ullah'v. Central Sunii Waqf Board, 1971 AWR (HGC) 224.

Badrul Islam v. Sunni Ceniral Board, 1954 AWR 287 ; Mfa/mmmad Shah v.
Fasthuddin Ansari, AIR 1956 SC 713, 7e[zed on.

3. Definitions.—In this Act, unless there 1s anything
repugnant in the subject or context—

(1) “beneficiary” means a person or object for whose
benefit a wakf is created and includes religious, pious
or charitable objects and any other object of public
utility established for the benefit of the Muslim
community or any sect thereof ;

() “Board’’ means the Sunni Cenfial Roard or the
Shia Central Board constituted under this Act ;

2. Subs. by U.P. Act XXV of 1963, w.e.f. 3-9-1960.
1 3. Omitted by Act 28 of 1971. )
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(6)

7

®

o

(10)
(11)

(12)
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Commissioner means a Commissioner of wakfs
appointed by the State Goverpment under Section 4 ;

“family” includes—
(i) parents and grand-parents ;
(i) wife and husband ; and

(7i7) persons related through any ancestor, male or
female ;

‘Mutawalli’, means any person appointed -either
verbally or under any deed or instrument by which
a wakf, has been created or by a competent autho-
rity to be the mutawalli of a wakf, and includes any
naib-mutawalli, khadim, majawar, sajjadannishin,
amin or other person appointed by a mutawalli to
perform the duties of a mutawalli and save as other-
wise provided in this Act, any person or Committee
for the time being managing or administering any
wakf property as such ;1 ;

“net income’ means the total income less revenue,

cess, rates, taxes or surcharge payable to the Govern-
ment or to any local authority ;

“property” includes Government Securities and
bonds, shares in firms and companies, stocks,
debentures and other securities and instruments,
and cash and other commodities ;

“prescribed” means prescribed by ‘bye—lav&é or rules
made under this Act ;

“sub-committee” means a sub-committee appointed
for any local area under Section 27 ;

“Tribunal” means a Tribunal constituted under
Section 70 ;

“Wakf” means the permanent dedication or grant
of any property for any purpose recognized by the
Muslim Law or usage as religious, pious or charit-
able, and includes wakfs-alal-aulad *[to the extent
to which the property is dedicated or granted for any
such purpose as aforesaid] and wakf by user ; and
“wakif” means the person who makes such dedi-

cation or grant !

“Walkf property” includes oﬂermgs made at a shrme
or tomb or imambara ; and

4. Subs. by U.P.Act 28 of 1971.

4a.

Subs. by U.P. Act 28 of 1971,
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(13) “State . Government’” means the Government of
Uttar Pradesh.

Waqf-Alal-Aulad.—Wagqf-Alal-Aulad is waqf under Section 3(11).
However not the entire properties of such waqf but only the properties
dedicated for purposes religious, pious or charitable come within the control
of the Board. If the entire property is dedicated for such purposes and also
for secular purposes and it is not possible to determine the extent to which
the properties were dedicated for each purpose the entire property will be
deemed to be dedicated to God and subject matter of the waqf and will
come under the general superintendence of the Waqfs Board under Sec-
tion 19.  U.P. Central Board of Waqfsv. Hasan Jehan Begum, AIR 1977 All 18.

Sub-section (5)—Mutawalli and Mahant—Contrast. Mohammad
LZafar Ahmad v. U.P. Sunni Ceniral Board of Waqf, AIR 1965 All 333.

CHAPTER I
SURVEY OF WAKFS

4. Appomtmem: of Commissioner of Wakis and Additional
or Assistant Commissioners of Wakfs.—The State Government
may, from time to time, by notification in the Official Gazette,
appoint a Commissioner of Wakfs and as many Additional
Commissioners of Wakfs or Assistant Commissioners of Wakfs

as may be necessary for the purpose of making a survey of all

wakf properties in the State or in specified areas thereof whether
the wakfs be subject to this Act or not.

5. An Additional Commissioner of Wakfs or an Assistant
Commuissioner of Wakfs shall exercise all the powers and
perform all the duties which:under this Act have been conferred
or enjoined upon the Commissioner.

6. Survey of wakfs. ——’1) The Comummissioner shall appor-
tion the work of survey of wakfs between himself and the Addi-
tional and Assistant Commissioners in such manner as he may
think proper, and shall generally supervise and control their

work.

(2) The Commissioner of Wakfs shall, after making such
1nquiries as he may consider necessary, ascertain and determine—

(@) the number of all wakfs in the area showmg the
Shia wakfs and Sunni wakfs separately ;

(b) the nature and objects of each wakf ;
(c) the gross income of the property comprised in each

wakf !

(d) the amount of revenue, cesses, rates, taxes and
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surchazge 'payéble. to the Government or the local
author#y in respect of each. wakf property ;

(¢) expenses mcurred m the realization of the income
and the pay or other remvaneration of the mutawalli -
- of each wakf ; '

(f) 4b[* ¥ *]

(g) such other particulars. relating to each wakf as may
be prescribed :

: _Pr'ovlded that where there is a dispute as to whether a
particular wakf is a Shia wakf or Sunni wakf and there are clear
indications in the recitals of the deed of wakf as to the sect to
which it pertains, such dispute shall be decided on the basis of
such recitals. |

(3) The Commissioner shall, while making any inquiry,
have the same powers as are vested in a civil court under the
Code of Civil Procedure, 1908 (Act V of 1908), in respect of the
following matters, namely——

(@) summoning and examining any witness ;

(b) requiring the discovery and productlon of any
document ;

(c) requisitioning any public record from any court or
office ;

(d) 1ssu1ng commissions for the e‘{ammatlon of accounts
and witnesses ;

(¢) making any local inspection or local mnvestigation ;

(f) any other matter which may be prescribed by the
State Government.

(4) The Commissioner, the Additional Commlssmnel of
Wakfs or Assistant Comm1ssmner of Wakfs shall submit his
report of enquiry, containing the particulars mentioned in
sub-section (2) above, to each of the Boards and the State
Government and the State Government shall, as soon as possible,
notify in the Official Gazette the wakfs relatmg to particular sect,
to which, accordlng to such report, the provisions of this Act
apply.

Applicability.—By virtue of Section 9(2), no fresh survey under Sec-
tion 6, is necessary in cases where the report of the Commissioner of Wagqfs

has become final under the Muslim Wagqfs Act, 1936. Hafiz Mohd. 7afar
Ahmad v. U.P. Sunni Central Board of Waqf, AIR 1965 All 333. .

4b.  Omitted by U.P. Act 28 of 1971.
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7. Recovery of cost of éurvey.——(l) The total cost of
making a survey under this chapter, shall where the survey -is

State-wide be borne by all the mutawallis in proportion to the

income of the property of the wakfs in the State, and where the
survey. is confined to a particular area, by the mutawallzs of the
wakfs situate in that area in proportion to the income of the
property of the wakfs in that area.

(2) Notwithstanding anything contained in the deed or
instrument creating any wakf, any mutawalli may pay from the
income of the wakf property any sum due from him under
sub-section (1). ’ :

(3) Any sum due from a mutawalli under sub-section (1)
may, on a certificate issued by the State Government be recovered
in the manner prov1ded in Section &3.

. 8. (1) If any dispute arises whether a particular property
i1s wakf property or not or whether a wakf 1s a Shia wakf or

'Sunni wakf, the Board concerned or the mutawalli of the wakf

Oor any person interested therein, may, in accordance with the
provisions of this Act, refer the dlspute fot adjudlcatlon to the
Trubunal :

Provided that no such dispute shall be entertained by a

* Tribunal after the expiry of one year from the date of the

publication of the list of wakfs under sub-section (4) of Sec-
tion 6.

(2) The Commissioner, Additional Commissioner of Wakfs
and Assistant Comm1331oner of Wakfs shall not be made a party

to any proceeding under sub-section (1).

9. (1) The provisions of this chapter shall not apply to
the proceedings of any survey of wakf properties started before
the commencement of this Act, and such survey shall be com-
pleted in accordance with the provisions of the U.P. Muslims
Wakfs Act, 1936 (U.P. Act XIII of 1936).

(2) Nothing in this chapter shall affect the finality of the
decisions of the Chief State Commissioner of Wakfs or of any
State Commissioner of Wakfs or Commissioner of Wakfs in
cases in which prior to the commencement of this Act the report
of such Commissioner has become final. B 4

Sub-section (2).—Under this sub-section, the Act is applicable to cases
where the report of the®Commissioner of Waqfs had become final under the
‘provisions of the U.P. Muslim Wagqfs Act, 1936, even though no fresh
survey was done under Section 6. Hafiz Mohd. Zafar Ahmad v. U.P. Sunni
Central Board of Waqf ATR 1965 All 333. :

3
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Cuarter 11

ESTABLISHMENT OF BOARDS AND THEIR
FUNCTIONS

10. Establishment of Central Boards.—(1) There shall be
established in Uttar Pradesh two separate Boards to be called
the “Sunni Central Board” and the ‘“‘Shia Central Board> of
Wakfs. Each Board shall be a body corporate and shall have
perpetual succession and a common seal and shall by its said

name sue or be sued :

Provided that the Boards which were constituted under the
U.P. Muslim Wakfs Act, 1936 (U.P. Act XIII of 1936), and
were functioning at the time of the commencement of this Act
shall be deemed to have been constituted under the provisions
of this Act and shall continue to function till the expiry of their
term under the U.P. Muslim Wakfs Act, 1936.

(2) Anything required or pefmitted by this Act to be done
by the Board shall in case of Sunni wakfs be done by the Sunni
Central Board and in case of Shia wakfs by the Shia Central
Board :

Provided that the control and superintendence of the Shia
Board over the °[wakfs, endowments and trusts referred to in
sub-section (2) of Section 2] shall be subject to such directions
as may be issued by the State Government from time to time.

11. Constitution of Sunni Central Board. —(1) The Sunni
Central Board shall consist of the following Sunni Muslims,
elected [* * *]% or [co-opted or nominated, as hereinafter
indicated]® : -

62[(7) six members, of whom at least one shall be- a member
of the State Legislative Council, to be elected from
amongst themselves by Sunni members of the State
Legislature ;

8|(i7) two Sunni- Advocates enrolled with the Uttar
Pradesh State Bar Council, to be elected by Sunni
members  of the High Court  Bar Association,
Allahabad and Avadh Bar Association, Luchnow ;] ;

(1ii) one member to be elected from amongst themselves

5. Subs. by U.P. Act XXV of 1963, S. 4 (w.e.f. 3-9-1960).
5a. Omitted by U.P. Act 11 of 1974.

6. Subs. by U.P. Act 11 of 1974.
6a.  Subs. by U.P. Act 18 of 1972. -

‘rw
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by members  of the Worklng Committee of the

Provincial Jamiat-ul-Ulema, ‘U.-P.

[(iv) two members, one of whom shall have knowledge
or practlcal experience in respect of finance and the
other in respect of administration, to be nominated
by the State Government ;

(v) one member to be co-opted by the above [eleven]’
members from amongst mutawallis of wakfs to
which this Act applies having each an annual income
of not less than "a[rupees three thousand];,

(vi) the President, if he is not one of the above [twelve]’
members.

7b[(2) The electlon and co- option under sub-section (1)
shall be held and made within such time and in‘sach manner
as the State Government may by general or special order direct,

and any question or dispute relating to any such election or

co-option, shall be referred to the State Government whose _

decision shall be final.]

12 Constltutlon of Slna Central Board. —(1) The Shia-

Central Board shall consist of the following Shia Muslims

~elected 7* * *] ’[or nominated or ex officio] or hereinafter

indicated : ‘ _
~ 7[(i) all Shia members of the State Legislature] ; |
(i) one member to be nominated by the State Govern-
ment ; and
(iii) one member to be elected by the Board of Trustees
of the Shia College, Luchnow from amongst its
members ; v
8[(iv) three members, one of whom shall be a mutawalli
of a Wakf to which this Act applies having an
annual income of not less: than %jrupees three
thousand] one shall have knowledge or practical
experience in respect of finance and administration,

and the third shall be an Alim, to be cc-opted by

[the members referred to in the foregomg clauses]®.

7. Subs. by U.P. Act 18-of 1972.

.7a. Subs. by U.P. Act 28 of 1971.

7b. Subs. by U.P. Act 14 of 1974.

7c. Omitted by U.P. Act 11 of 1974.
8. Subs. by U.P. Act 3-of 1970.

8a. Subs. by U.P. Act 28 of 1971.

" 8b. Subs. byU P. Act 18 of 1972.
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(v} the President, if he is . not one of 8 cfthe members
referred to in the foregoing clauses].

84[(2) The election and co-option under sub-section (1)
shall be held and made within such time and in such manner
as the State Government may, by general or special order direct,
and any questicn or dispute relating to any such election or co-

‘option shall be referred to the State Government whose decision
shall be ﬁnal ]

8.13. Nommatmu in certain cases.—If any of the bodles ,
referred to in clause (i) of sub-section (1) of Sectron 11-and
8f[clause (7ii) of sub-section (1) of Section 12] 8s[does not exist
or is unable or fails to return the requisite number of members]
8:fwithin such time as may be specified by the State Govern-
ment in that behalf] the deficiency shall be made good by nomi-
nation of a Sunni Muslim or Shia Muslim, = as the case may be,
by the State Government.

14. Term of the Board. w(l) Subject. to the p10v131ons

- of Section 23 the term of the members of the Board shall be

five years [from the date of the notification of its constitution.] :

Provided that the State Government may, by notification
in the Official Gazette, extend the sald perlod by a further
period not exceeding one year :

[Provided further that except as provided in sub-section (2),
the outgoing members of the Board (including its Premdent)
shall, notwithstanding the expiration of their term, continue to
hold office as members and President respectlvely until . the

constitution of the new Board is notified by the State Govern-
ment in the Official Gazette.]

%.[(2) Where as a result of any interim order of any Court
either the State Government is unable to 1ssue a notification

- of due constitution of the new Board or after such notification

is issued the new Board is unable to function the State Govern-
ment may for the duration of such order appoint a Sunni Muslim

or a Shia Muslim, as the case may be, as ‘Controller of the
Board, and such Controller shall perform, exercise and discharge

the functlon powers and duties of the Board as well as of its

Pr emdent and members. I

8c. Subs. by U.P. Act 11 of 1974.
8d. Ins. by Ibid.
8e. Subs. by U.P. Act 3 of 1970.
8f. Subs..by U.P. Act 18 of 1972.
8g. Subs. by U.P. Act 28 of 1961.
9. Ins. by U.P. Act 3 of 1970 (w.e. ﬁ 5 12-1969).
9a. Subs. by U.P. Act 3 0f 1970.
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Sub-section (2).—The Controller of the Wakf Board, appointed under -
this sub-section, 1s competent to ‘dissolve the management committee - of

a wakf. Mohammad Mustakhan v. U.P. Sunni Central Board of Wakfs, (1981) 3
SCC 121:1981 ALJ 1024 : AIR 1981 SC 1739.

15. Election etc., of the President.—(1) Immediately after
9b[the election, co-option, or nomination, as the case may be,
- o% all the members other than the Presmlent] and subsequently
whenever - it becomes necessary by reason of an existing or
anticipated vacancy or otherwise, to appoint a President, the
Secretary of the Board shall convene °%¢[a meeting -of such
members] to elect & President. The members may elect either
a person from among themselves or any other person as
President =

- Provided that a mutawalli of a wakf to which this Actapplies
or a Government Treasurer or a whole-time servant of the
Government or of any wakyf admlnlstratlon shall not be elected
“as President.. :

(2) The President shall be honorary.

. 16. Conduct of Business.-e(i) The office of the Board shall
be at Luchnow and the Board shall meet for the transaction
~of business at such times and place as may be prescribed.

{2) The quorum for a meeting of the Board shall be one-
half of the total number of members of the Board :

Provided that where a meeting is adjourned for want of
quorum, the quorum required for the first meeting after such
adjournment shall be one-third of the total number of members
of the Board, and where the meeting is again adjourned for want
of quorum, no quorum shall be required for the second and
subsequent adjourned meetings.

; (3) The decision of the Board shall be by a majority of its
members present and voting. In case of equal division the
President shall have a casting vote.

17. Appointment etc., of Secretary.—The Board shall
appoint’ a person to be its whole-time Secretary possessing such
qualifications and on such pay, allowances and terms and other -
conditions of service as may be prescribed :

9b.  Subs. byU-' Act 26 of 1966.
9c.  Subs. by U.P. Agt 18 of 1972.
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Prov1ded tha&-the Seeretary shalt be a Mushm belongmg to
Shla Sect in the case of Sh}a Centrat Board.

18. Staff of Central Board.—(1) The Board may appoint
such staff and officers as may be necessary for the purpose of
carrying out the provisions of this Act on such salaries, allow-
ances and other conditions of service as may be preseribed.

19. Functions of the Board.—(1) The general superin-
tendence of all wakfs to which this Act applies shall vest in the
Board. The Board shall do all things reasonable or necessary
to ensure that the wakfs 1°* * *] under its superinten-

dence are properly maintained, controlled and administered

and the income thereof is duly appropriated to the purposes for
which they were founded or for which they exist.

"(2) Without prejudice to the generality of the provisions
of sub-section (1) the powers and dutles of the Board shall
be—

-(a). to maintain a complete and authentic record con-
taining information relating to the origin, income,
objects and beneﬁcmrles of every wakf in each
“district ;

(b) to prepare and settle its own budget ;

(¢) to settle and pass the budgets submﬁted by the
mutgwallis to the Board ;

(d) to settle and pass the annual budgets of the sub-
.committees ;

(e) to take mesaures for the recovery of lost properties
of any wakf ;

(f) to settle or modify schemes of management of a
wakf other than the {wakfs, endowments and trusts

referred to in sub-section, (2) of Section 2] :

Provided that where the Board has settled any scheme

of administration under this clause, any person

interested in the wakf and affected by such settle-

ment may within 90 days from the date of the order
. of such settlement refer the matter to a Tribunal
- which shall give its decision thereon ;

" 10. Deleted by U.P. Act XXV of 1963, w.e.f. 3-9-1960.
11, Subs, by U.P. Act XXV of 1963 w.e.f. 3-9-1960.
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Haf(ff) to direct—

(i) the utilization of the surplus income of a wakf
consistently with the objects of the wakfs ;

(i) in what manner the income of a wakf, the objects
. of which are not evident from any instrument,
shall be utilized ; ,

(iii) in any case Where any object of a wakf has
ceased to exist or has become incapable of
achievement, that so much of the income of the
wakf as was previously applied to that object
shall be applied to any other object that may be
specified, which shall be similar, or as nearly
as practicable similar, to the origi inal object :

Provided that no direction shall be given under
this clause without giving the parties affected
an opportunity of being heard] ;

(g) to inspect or cause inspection of wakf properties,
accounts or records or deeds and documents relat-
ing thereto ;

(k) to investigate into the nature and extent of wakfs

- and wakf properties and call, from time to time,
accounts and other returns and information from
the mutawallis and give directions for the proper
administration of wakfs ;

(i) to arrange for the auditing of accounts submitted
or required to be submitted by the mutawallis ;

(/) to direct the deposit of surplus money in the hands
of a mutawalli in any approved bank 1*b[or i a post
office] ¥ * * |

(k) to administer the Wakf Fund ;
(D) to keep regular accounts of the receipts and dis-

bursement and submit the same to the State Govern-
ment in the manner prescribed ;

(m) to institute when necessary an inquiry relating to the
administration of a wakf ;

(n) to sanction, on the application of the mutawalli
or a person interested in the wakf or on its own
motion, a dease, mortgage or other transfer of

1la.

Subs. by U.P. Act 28 of 1971.

Hb. Subs. by Ibid.

Iec.

Omitted by Ibid.
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peoperty of the wakf of its conversion into anothee:

property :

Provided that no such lease, mortgage, transfer or con--

version shall be sanctioned unless the proposal is
approved by at least two-thirds of the total number
of members of the Board :

" Provided further that any objection made by any person
‘interested in the wakf property, against such lease,
mortgage, transfer or conversion within such time

and manner as may be prescribed, shall be con-

sidered and dectded before such lease, mortgage
transfer or conversion is completed ;

(o) toremove a mutawalli, or appomt a mutqwalli and 10
put the mutawalli so appomted in possession of the
wakf property under the provisions of this Act :

Provided that in the appointment of mutawallis or 1n
making any other management of wakf property,
the Board shall be guided, as far as possible, by the
directions of the wakif, if any ;

(p) to issue directions under the provisions of this Act
to a mutawalli of a committee of management or
committee of supervision ; and

(¢9) to institute and defend suits and proceedings in a
court of law relating to wakfs.

Constitutionality.—The Section is not hit by Article 26 of the Cons-
utution of India. Hafiz Mohd. Jafar Ahmaa v. U.P. Sunm Central Board of
Waqf, AIR 1965 All 333.

Scope—Right of Mutawallis to administer wakf property has
not been taken by Section 19.—Section 19 defines the functions of the
Board. These include powers' to appoint or remove a mutawalli (Sec-
tion 19(2)(0O), provided that the Board shall be guided by the directions
of the wakif if any. Hafiz Mohammad Zafar v. U.P. Surm Central Board of
Wakf, AIR 1965 All 333.

General superintendence.—The power of general superintendence
under sub-section (1) enables the Board to see that the waqf property is not
mismanaged, wasted or wrongfully alienated. It empowers the Board to

issue necessary directions in this respect to the Mutawalli.  Where the waqf

property was being sold for unreasonably low amount, it was beld, the Board
could direct the Mutawalli to sell the same by auction to get a hlgher price.
U.P. Sunni Central Board of Waqf v. Hasan Fehan Begum, AIR 1977 All 18.
The power of general superintendence does not enable the Board to suspend
a Mutawalli. U.P. Sunni Central Board of Waqf v. Hasan jehan Begum, AIR
1977 All 18.

Committees (‘,onstltuied under Act 20 of 1863 are now subject
te the control of wakf Boards and mot courts.—The present proceed-
ings relate to the famous Dargah of Hazrat Saleem Chisti at Fatehpur Sikri
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in the district of Agra. The Dargah came to be administeréd by the Act

20 of 1863 and a managing Committee was formed in 1927. The term of-

four members of Committee expired in 1962 and as the vacancies were
not filled in by election, the President of the appellant Board filled in the
vacancies. ‘The District Judge held that he had the power to reconstitute
the Committee. The Supreme Court observed :

““The entire Scheme of the (U.P. Muslim Wakf) Act shows that
the control and supervision over the wakf is that of the Board constituted
under Section 10. It is the Board that has full powers with regard to
inspection of accounts, their auditing, administration of the wakf funds
and all such matters . .. . . ...... It is barely possible to
envisage the independent existence of a committee constituted under
Act 20 of 1863 only for the purpose of having custody of the books
of account . . . ... ... ... The District Judge had no jurisdiction
or power to fill in vacancies on the committee constituted under the

provisions of Act 20 of 1863.>> U.P. Sunm Central Wakf Boards .
Mohd. Alim., AIR 1971 SC 1396.

20. Delegation of powers. —Subject to such conditions
and limitations as may be specified, the Board may delegate
to the “President or to the -Secretary or any other servant of
the Board or to any member, such of its powers and duties
under this Act, as it may deem necessary, and. may likewise
withdraw any such delegation.

21. Disqualifications = and removal of members. —(1) A
person shall be disqualified for being appointed, or for contmu—
ing as, a President or member of the Board if he—

(a) is a non-Muslim ;

(b) is less than twenty-one years of age ;

(¢) is a person of unsound mind ;

(d) 1is an undischarged insolvent ;

(e) has been conv1cted of an oﬁVence involving moral
turpitude ;

(/) has, on any previous occasion, been removed from
the office of a member or has been removed by -order
of a competent court from any position of trust
either for mlsmanagement of corruption.

{2) The Board may remove any of its members, if he—

(4) 18 or becomes subject to any disqualifications speci-
fied in sub-section (1) ; or -

(b) refuses to act or is incapable of acting or acts in a

- manner which the Board, after hearing any ex-
planation that he may offer considers to be pre-
judicial to the interest of the wakfs ; or

B }
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(c) absents himself from five comsecutive meetimgs of
the Board, without pexmission of the Boaré or
without sufficient excuse.

(3) The removal of any member under sub-section (2)
shall be notified in the Official Gazette. .

22. Resignation of President and members.—The Presi-
dent or any member of the Board may resign his office by
writing to the Board, and on such resignation being accepted
by the Board, he shall be deemed to have vacated his office.

14[22-A. Cessation of Membership.—A person who is a
member of the Board in his capacity as a member of the State
Legislature or as an Advocate or as a Mutawalli or as a repre-
sentative of any other body shall cease to be member of the
Board on his ceasing to hold that capacity.]

23. Filling of vacancy.—On the seat of a member becom-
ing vacant by his removal, resignation, death or otherwise, a
new member shall be [elected co-opted, or nominated]'? as the
case may be, in his place, in the manner provided in this Act,
and such 1nember shall hold office so long as the member whose

place he fills would have been entitled to hold office, if such

vacancy had not occurred.

24. Vacancies amongst members or defect in constitution
not to invalidate acts or proceedings of the Board.—No act or
proceeding of the Board shall be deemed to be invalid by reason -
only. of the existence of any vacancy amongst its members or
any defect in the constitution thereof.

25. Opmwn of the Board.—The mutawalli of any wakf
may ‘apply by petition to the Board for its opinion, advice or
direction on any question affecting the management or adminis-
tration of the property of such wakf and the Board shall give

its opinion, advice, or direction thereon :

Provided that the Board shall not be bound to give such
opmlon advice or direction on any question which is not in its
opinion a fit question for summary disposal, or where the
Board for any other reason to be recorded in writing, considers
it inappropriate to do so.

26. Inspection of records and issue of copies. —*2a[(1)] The

Board may allow inspection of and issue copies of> its pro-

11d. Ins. by U.P. Act 11 of 1974.
12, Subs. by U.P. Act 26 of 1966. . '
12a. Thesaid S. 26 is renumbered as sub-section (1) by U.P. Act 28 of 1971.

o — — ——
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ceedings or other records in its custody on payment of such
fees and subject to such conditions as may be prescribed. All
copies issued under this section shall be certified by the Sec-
retary of the Board *2d[or such other office of the Board as the
Secretary may by general . or special order authorise in that
behalf] in the manner provided in Section 76 of the Indian
Evidence Act, 1872 (Act I of 1872) *2fand shall be received as
prima facie evidence of the proceeding or record and be admitted

. as evidence of the matter or transaction therein recorded in

every case where, and to the same extent, as, the original pro-
ceeding or record would, if produced, have been admissible to
prove the matter or transaction]. :

2(2) No member, officer or servant of the Board shall,
in any legal proceeding to which the Board is not a party, be
required to produce any register or document, the contents of
which can be proved under sub-section (1) by a certified copy,
or to appear as a witness to prove the matter or transaction
recorded therein, unless the court, for reasons to be recorded,
considers in necessary to make such an order]. Lo

27. Sub-committees.—(1) The Board may whenever . it
considers necessary, establish in any local area sub-committee
for the supervision of any wakf, or wakfs generally, in that
area. - v

(2) The constitution, functions and duties of the sub-
committee shall be such **¢[as may from time to time be deter-
mined] by the Board.

CHAPTER 11

RBGISTRATION OF WAKFS

 28. Savings.—A wakf registered before the commence-
ment of this Act under the U. P. Muslim Wakfs Act, 1936
(U. P. Act XIII of 1936), shall be deemed to have been regis-

- tered under the provisions of this Act.

Applicability of the Act—The Act is Applicable to those wakfs
also which were registered under the U.P. Muslim Wakfs Act, 1936. Hufiz
Mohammad Zafar Akmad v. U.P. Sunni Central Board of Wakf, AIR 1965 All

333.

12b. Ins. by U.P. Act 28 of 1971.
12c. Ins. by Ibid.
12d.  Subs. by Ibid. -
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Competing claims.—Registration of wakf properties obtained by one
sect under Sectiom 38 of Muslim Wakfs Ack 1936, would prevail over. any
subsequent regisération obtained by aasxo.ther sect. under Section 29 of this
Act. Ghulam Abbas v. Siate ofUP (1981) 1 SCC 71 : AIR 1981 SC 2198.

29. Registration.—(1) Every other quf, whether subjcct
to this Act or not and whether created before or after the
commencement of this Act, shall be registered at the office of
the Board of the sect to Wthh the wakf belongs.

(2) Application for registration shall be made by the
mutawalli within three months of his entenng nto possession of
the wakf property :

Provided that such applications may be made by the wakf
or his descendants or a beneficiary of the wakf or any Muslim
belonging to the sect to which the wakf belongs.

(3) The application for registration shall be made 1n such
form and manner and at such place as the Board may prescribe
and shall contain the following particulars, as far as possible—

(a) a description of the wakf properties sufficient for the
identification thereof ;

(b) the gross annual income from such properties :

(c) the amount of land revenue, cesses, and rates and
taxes annually payab]e in respect of the wakf pro-
perties ; :

(d) an estimate of the expenses annually 1ncurred n

the realization of the i income of the wakf properties ;

(e) the amount set apart under the wakf for—

(i) the salary of the mutawalli and allowances to
individuals ;

(if) purely religious purpbses ;
(iii) charitable purposes ; and
(iv) any other purpose ; and
(f) any other particulars prescribed by the Board.
(4) Every such application shall be accompanied by a

copy of the Wakf Deed or, if no such deed has been executed
or a copy thereof cannot be obtained, shall contain full parti-

culars, as far as they are known to the apphcant of the onigin,
nature and ObjBCtS of the wakf.

(5) Every application made under sub-section (2) shall be
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signed and verified by the applicant in the manner provided in
the Code of Civil Procedure, 1908 (Act V of 1908), for the

signing and verification of pleadings.
(6) The Board _may' require the applicant to supply such
other particulars or information as it may consider necessary.
(7) On receipt of an application for registration, the Board

may, before the registration of the wakf, make such inquiries
as it thinks fit in respect of the genuineness and validity of the

‘application and the correctness of any particular therein, and,

when the application is made by any person other than the

person administering the wakf property, the Board shall, before

registering the wakf, give notice of the application to the person
administering the wakf property and shall, after affording him a
reasonable opportunity of being heard, pass such orders as it
may deem fit.

(8) Any person aggrieved by an order of the Board under
sub-section (7) may, by application within 90 days from the
date of that order, refer the dispute to the Tribunal which shall

give its decision thereon.

Sub-section (8)—Scope.—Under this sub-section a reference can - be
made to the Tribunal only against an order passed under sub-section (7) and
not against an order passed under any other provision of the Act. Therefore,
reference against deletion of a waqf from the register of wagfs could not be

‘made under this sub-section. Nagshe Ali v. U.P. Sunni Ceniral Waqf Board,

1970 ALjJ 815.

30. Register of wakfs.—The Board shall maintain a
register of wakjfs which shall contain in respect of each wakf
copies of the wakf deeds, when available, and the followmg
particulars, namely :

{a) the class of the wakf ;

(b) - the name of the mutawalli ;

(¢) the rule of succession to the office of mutawalli
under the wakf deed or by custom or by usage ;

(d) particulars of all wakf properties and all title deeds.
and documents relating thereto ;

(¢) particulars of the scheme of administration and
the scheme of expenditure at the time of registra-
tion ; and

{(f) such other particulars as may be prescribed.

3i. Power to cause registration of wakf and to amend
register. ——The Board may direct a mutawalli to apply for the
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registration. of a wakf, or to supply any information regarding

a wakf oz may itself collect information and cause the wakf to
be registered or may at any time amend the register of wakf.

32. Notification of change in registered wakfs.—(1) In
the case of any change in the management of a registered wakf
due to the death or retirement or removal of the mutawalli,
the incoming mutawalli shall forthwith, and any other person
may, notify the change to the Board.

(2) In the case of any other change in any of the particulars
mentioned m Section 29, the mutawalli shall, within three
months from the date of occurrence of the change, notify such
change to the Board.

33. Decision if a property is wakf property.—(1) The

Board may collect or cause to be collected-information regard-

ing any property which it has reason to believe to be a wakf
property and if any question arises whether a particular pro-

perty is wakf property or not, it may, after making such inquiry

as it may deem fit, decide the question.

(2) Any person aggrieved by the decision of the Board
under sub-section (1) may by application within 90 days from
the date of such decision refer the dispute to-the Tnbunal which
shall give its decision thereon.

Sub-section (2)—B8cope.—An order deleting a waqf from the register of
wagqfs is not an order under Section 33 ‘but under Section 31. Hence, no

~ reference can be taken to the Tribunal against such-order by virtue'of this

sub-section. - Nagshe Ali v. U.P. Sunmi Central Wagq f Board, 1970 ALJ 815.

Counstitutionality.—In Hafiz Mohd. Zafar Ahmad v. U.P. Sunni Central -
Board of Wagqf, AIR 1965 All 333 the Court found it unnecessary to decide’
. as to whether this Section was hit by Articles 14, 25 or 26 of the Constitution

of India but observed that it was not hit by Article 14.

CHAPTER IV.
FINANCE OF THE BOARDS

34. Annual contributions by wakfs,—(1) The mutawalli

~ of every wakf to which this Act applies shall pay annually to

the Board such contribution, not exceeding six per cent of the
net annual income of such of its property as is situate in Uttar
Pradesh, as the Board may, subject to the sanction of the State

_Government determine from time to time :

Provided that in the case of a wakf part of the income

. whereof is applied for the benefit of the wakif or his descendants

or family or any other private purpose, the aforesaid contribu-
tion shall not be levied on such part of the income.
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(2) The contribution under this section shall be payable
with effect from the date on which this Act comes into force,
and the contribution due from any wakf for any period preced-
ing the commencement of this Act shall be deemed to be 2
contribution levied under this Act and be recoverable in the
manner provided in this Act or the rules framed thereunder.

(3) The Board may, in the case of any class of wakfs,
reduce or remit, from time to time, such contribution for a
specified period provided that it shall be within the power of
the Board to re-impose the contribution reduced or remitted
either under this Act or under the U. P. Muslim Wakfs Act,

1936 (U. P. Act XIII of 1936).

(4) The contribution payable under sub-section (1) shall,
subject to the prior payment of any dues to.the State Govern-

ment or any local authority or of any other. statutory charge

on the wakf property or the income thereof, be a first charge
on the income of the wakf and shall, on a certificate issued by

‘the Board after giving the mutawalli of the wakf concerned an

opportunity of being heard, be recoverable in the manner pro-
vided in Section 83.

(5) If a mutawalli realises the income of the wakf and
refuses or neglects to pay such contribution, he shall also be

personally liable for such contribution and it may be realised -

from his person or property in the manner provided in sub-
section (4).

(6) The mutawalli of a wakf may realise the contributions
payable by him under sub-section (1) from persons entitled to
receive any pecuniary or other material benefits from the wakf,
but the sum realisable from any one of such persons shall bear
to the total contribution the same propottion as the walue of
the benefits receivable by such person bears to the entire net
annual income of the wakf.

35. B[(1) Where any wakf is entitled to be paid any

annuity on account of rehabilitation grant under Section 99 of

the Uttar Pradesh Zamindari Abolition and Land Reforms
Act, 1950, any contribution payable by such wakf under Sec-
tion 34 to the extent of six per cent of the aggregate of the
said annuity and of the interest payable to the wakf on Zamin-

dari Abolition Compensation Bond Stock Certificates issued

under the rules made under the said Act, may be paid by the
State Government out of such annuity -on production by the
Secretary of the Board of a certificate in the prescribed form.]

13 Subs. by U.P. Act 26 of 1966.
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(2) Any sum paici by the State Government undex and in
accordance with sub-section (1) shall be full discharge of the
State Governiment to the extent of the amount so paid.

36. For the purpose of giving effect to the provisions of
this Act, the Board may, with the previous sanction of the
State Government, borrow such sums of money and on such
terms and conditions as the State Government may determi—ne

37 (1) All moneys received by the Board under Sec-
tion 34 and all other moneys realised by the Board under this
Act shall form a fund to be called the ‘““Uttar Pradesh Shia
Wakf Fund” or the “Uttar Pradesh Sunm Wakf Fund” as the
case may be.

(2) The Wakf Fund shall, subject to the control of the '
Boéard, be applied to—

(a) repayment of any loan incurred under Section 36
and payment of interest thereon ;

(b) payment of the cost of audit of the Wakf Fund

(¢) payment of the salary and allowances of the Sec-
retary and staff of the Board and the salary and-
allowances of the staff of a sub-committee, if found

necessary, by the Board :

(d) payment of travelling allowance to the Premdent
members, Secretary and staff of the Board and of a
sub-committee, if any ;

(e) payment of all expenses incurred by the Board and
a sub-committee, if any, in “the _performance of the
duties imposed, and in exercise of the powers
conferred, by or under this Act.

(3) If any surplus or accumulation out of the income of the
Board remains after meetmg the expenditure referred to in
sub-section (2) the Board may use such surplus or accumulation
or any portion thereof, for the preservation and protection of
wakf properties or for such religious, pious or charitable pur-
poses as the Board may deem fit.

38. Budget of the Board.—The Board shall in every year
prepare, in such form and at such time as may be prescribed,

“a budget for the next year showing the estimated receipts and

expenditure during that year, and forward a copy thereof to the
State Government.
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39. Accounts of the Board.—(1) The Board shall cause to
be maintainéd such .books of account in such form and
manner as may be prescribed. :

2) The accounts of the Board shall be audited and ex-
amined annually by the chartered accountants appointed by the
Board.

(3) The report of the auditors shall, inter alia specify all
cases of irregular, illegal or improper expendlture or of failure
to recover moneys or other property or of loss, and the report
shall also contain the name of any person Who in the opinion
of the auditors, is responsible, by his neglect or mlsconduct for

such expenditurc or failure or loss.

40. Government to pass orders on audit report.—The

- auditors appointed .under Section 39 shall submit their report.
- to the State Government who shall examine the report and may

call for the explanation of any person in regard to any matter
mentioned therein, and shall pass such orders on the report

as it thinks fit.

41. Recovery of sums due.—Every sum certified in the
audit report to bg due from any person, unless such certificate
1s modified or cancelled by an order of the State Government
made under Section 40 and every sum due on such modified
certificate, shall be paid by such person within a reasonable time
to be fixed by the Board ; and if payment is not made in that time,
the sums payable may, after affording the person concerned an
opportunity of being heard, be recovered in the manner provided
in Section 83.

CHAPTER V
SPECIAL POWERS OF THE STATE GOVERNMENT

42. General supervision by the State Government.—The
State Government—
(i) shall exercise general supervision over the Board
-and may call for any document, record or informa-
tion from the Board ;

(if) may further require the accounts of the Board to be
audited by an auditor to be appointed by it..-

43. . Power of the State Government to issue directions.—
The State Government may, from time to time, give to the Board
such general or special directions as the State Government thinks

;h“
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- fit and in the performance of its functions the Board shall comply -
with such directions.

44. Supersession of the Board.—In case of gross mis-
management and persistent -dereliction of duty by the Board or
when, in the opinion of the State Government, the Board has so
flagrantly abused or exceeded the powers vested in it by law that
its continuance is likely to prove detrimental to the public interest,
the State Government may, by notification in the Official Gazette, -
supersede the Board after affording it an opportunity to explain
the charges against it and after taking into consideration the
explanation, if any, submitted by it.

prmrmmty of Hearing.—Before suspendmg the Board, the State
Government must give hearing to the Board otherwise  the suspemlon order
would be void.  Muzaffar Hasan v. State of U.P., 1982 ALJ 909.

45. State Government to take over functions of the Board.—
(1) Where the Board is superseded under the provisions of
Section 44, the State Govemment shall appoint an Administra-
tor, who shall be a Sunni in the case of the Sunni Central Board
and a Shia in the case of the Shia Central Board, to carry out the
functions of the Board.

(2) Upon the publication of a notlﬁca’uon under Section 44
~ superseding the Board— .

(a) all the members of the Board shall, as from the date |
of supersession, vacate their offices ; -

(b) all the powers and duties which may, under the
provisions of this Act, be exercisable or performable
by or on behalf of the Board shall, during the period
of supersession, be exercised and performed by the
Administrator and such Administrator shall be

deemed to be the Board for all purposes.

46. Formation of and transfer of administration of wakfs
to the new Board.—Where the Board is superseded under the
provisions of Section 44, a new Board shall be constituted
within one year of the date of supersession, in accordance with
the provisions of this Act. '

(2) As soon as a new Board is constituted under sub-
section (1), the State Government shall, by notification in the
Official Gagzette, transfer the administration of the wakfs to
such Board and thereupon the Administrator appointed by the
State Government shall cease to exercise the functions of the
Board from the date of the publication of such notification.

——————— J [
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47. Administration of properties-of the Husainabad and

- affiliated Wakfs.—(1) The State Government shall settle the

scheme 'of administration regarding the *[wakfs, endowments
and trusts referred to in sub-section (2) of Section 2].

(2) The State Government may in consultation with the’

Shia Central Board amend or modify the scheme of adminis-
tration settled under sub-section (1) and State Government

‘may issue directions from time to time to remove any doubt or

difficulty in the administration of these Ylwakfs, endowments
and trusts.]

CHAPTER VI

MUTAWALLIS AND WAKF ACCOUNTS
16[48. Emergency powers of Board when office of Mutawalli

—of wakf vacant.—Without prejudice to the generality of the

powers conferred by clause (o) of sub-section (2) of Section 19,

~“the Board may, where there 1s a vacancy in the oﬁice of the |
mutawalli of a wakf— ‘

(a) - appoint any person to act as mutawalli for such
period and on such conditions as it thinks fit ;

(b) by notification in the Official Gazerte, assume dlrect
management of the wakf for 6a[such perlod not ex-
ceeding five years as may be specified in the noti-
fication] :

Provided that in the case of a wakf created by a deed, the
Board may act under this section only if there is no one com-

petent to be appointed as Mutawalli under the terms of* such
deed.

Scope.—Where the erstwhile mutawalli had duly nominrated mutawallis,
it was held that the Waqfs Board had no power to appoint mutawalli under
Section . 48, - Hashim Husain v. Ahmad Raza, AIR 1974 All 305. Where the
appointment of a de facto mutawalli was not challenged by the Board for six
years, Section 48 was inapplicable. Hence no other mutawalli could be
appointed in his place unless he was given a hearing and was removed from
the office, Barkatullah v. Commiltee of Management of Wagf Hussain Baksh,
1966 ALJ 454.

This section does not confer upon the Board unfettered power to appoint
‘any’ person as mutawalli, because the proviso to Section 19(2)(0) requires
the Board to be guided by the directions of the waqif in this regard; Hafiz
Mohd. Zafar Ahmed v. U. P. Sunni Central Board af Waqf AIR 1965 All 333.

14. Sub:.--.byU.P. Act XXV of 1963, w.e.f. 3-9-1960.
15.  Subs.sby U.P. Act XXV of 1963, S 6. (w.e.f. 3-9-1960).
16. Subsby U.P. Act 26 of 1966.

16a. Subs. by U.P. Act 28 of 1971.
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49, Duties of mutawallis.—It shall be the duty of every
Mutawalli—

(@) to carry out all directions, consistent with the
provisions of this Act, issued to him by the Board
or, with the previous approval of the Board, by the
sub-committee constituted under Section 27 ; ,

(b) to furnish such returns and supply such information
or particulars as may from time to time be required

by the Board or the sub-committee ;

(¢) to allow inspection of wakf property, accounts or
records or deeds and documents relating thereto ;

{d) to discharge all public dues ; and

(¢) to do any other act which heis lawfu]]y required to
do by or under this Act.

 1P[49-A.  Transfer of ‘;mmovable property of_wakfs.—Noﬁ—
withstanding anything contained in the deed or instrument, if
any, by which the wakf has been created, on transfer by way
of—
(i) sale, gift, mortgage or exchange ; or

(i7) lease for a period exceeding three years in the case
) orap g 4 :
of agricultural land, or for a period exceeding one
year in the case of non- agricultural land or build-
ing— : :

of any immovable property of the wakf shall be valid w1thout the
previous sanction of the Board.

49-B. Recovery of wakf property transferred in comtra-
vention of Section 49-A.—(1) If the Board is satisfied after
making an inquiry in such manner as may be prescribed that
any immovable property entered as property of a wakf in the
register of wakfs maintained under Section 30, has been trans-
ferred without the previous sanction of the Board in contra-
vention of the provisions of Section 49-A, it may send a requi-
sition to the Collector within whose jurisdiction the property is
situate to obtain and deliver possession of the property to it.

(2) On receipt of a requisition under sub-section (1), the
Collector shall pass an order directing the person in possession
of the property to deliver the property to the Board within a
period of thirty days from the date of the service of the order.

16b. Subs by U.P. Act 28 of 1971.
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(3) Eve1y order passed under sub-section (2) shall be
served—

(@) by giving or tendering or by sending it by post to the
person for whom it is intended ; or

(b) if such person cannot be found, by affixing it on some
conspicuous part of his last known place of abode
or business, or by giving or tendering it to some
adult male member or servant of his family or by
causing it to be affixed on some conspicuous part
of the property to which it relates :

Provided that where the person on whom the order is to be
served is a minor, service upon his guardian or upon any adult
member or servant of his family shall be deemed to be service
upon the minor.

(4) Any person aggrleved by an order of the Collector under
sub-section (2) may, within a period of thirty days from the date
of the service of the order, prefer an appeal to the Court of the
District Judge within whose jurisdiction the property is situate.

(5) The District Judge may either dispose of the appeal

~himself or may transfer it to the Court of any Additional District
Judge or Civil Judge under his administrative control and may

also withdraw any such appeal and either dispose of the same or
transfer it to any other Court of Additional District Judge or
Civil Judge under his administrative control, and in every case
the decision of the court shall be final.

(6) Where an order passed under sub-section (2) has not
been complied with and the time for appealing against such order
has expired without any appeal having been preferred or the
appeal, if any, preferred within that time has been dismissed the
Collector shall obtain possession of the property in respect of

“which the order has been made using such force as may be

necessary, for the purpose, and then deliver it to the Board.

(7) In exercising his functions' under this section the
Collector shall be guided by such rules as may be made in that
behalf by the State Govemment]

Mutawalli cannot take refuge in Articles 19(1 )(f), 25 or 26 of the

Congtitution, Hafiz Mohammad ,azfa;' v. UP.S. CB. of Wakf, AIR 1965
All 333.

50. Budget and Accounts ¢f Wakfs to be submitted by
mutawallis,.—In particular and without prejudice to the generality

- of the daties prescribed in Section 49, every mutawalli 6f a wakf
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shalk— v

(a) prepare, in every year, a budget for the next financial
year showing in ‘such form as may be prescribed the
estimated rteceipts and expenditure during that year,
and submit it before the 31st March of the year to the
Boatd for approval !

(b) submit to the Board before the 1st day of May in
every year, a full and true statement of accounts, in
such form and containing such particulars as may be
prescribed, and verified in the manner prescribed
by the Code of Civil Procedure, 1908 (Act V of 1908),
for verification of pleadings, of all moneys received
and expended by the mutawalli on béhalf of the

“wakfs during the period of twelve months ending
on-the 31st day of March preceding the submission |
of such statement or during that portion of the said
period during which the provisions of this Act have
been appncable to the wakf :

Provided that in respect of a wakf-alal-aulad the statement
of accounts required to be submitted by the mutawalli shall
relate only to such portion of the income as is specified or set
apart for religious or charitable purposes. .

Proviso—Effect of . —The waqfs Board could not.direct the Mutawalli .
to submit accounts in respect. of the entire income from the properties of
wagf-alal-aulad but could direct the submission of accounts only in respect

of the income which was specified i the waqf deed to be set apart or utilised
for religious, pious or charitable purposes. U. P. Sumzz Central Board of Waqf

v. Hasan Fehan Begum, AIR 1977 All 18.

51. Audit of accounts of wakfs.—(1) The - accounts of
wakfs submitted to the Board under Section 50 shall be audited

‘and examined annually or at such other intervals as the Board:

may determing, by an auditor appointed under Section 18.

(2) The auditor shall submit his report to the Board and
the report -of the auditor shall, infer alia, specify all cases of
irregular, illegal or improper expendlture or of failure to recover
money or other property or loss or waste of money caused by
neglect or misconduct of the mutawalli and any other matter
which the auditor considers it necessary to report ; and the
report shall also contain the name of any person who, in the

- opinion of the auditor, is responsible for such expenditure or

failure, and the auditor shall i in every such case certlfy the amount
of such expendlture or loss.

(3) The costs of the audit of the accounts of a wakf shall
be pald from the Wakf Fund. .
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52. ‘Board to pass order on Audit-Report.—The Board
shall examine the auditor’s report, and may call for the ex-
planation of any person in regard to any matter mentioned
therein, and shall pass such orders on the report as it thinks
fit.

53. Recovery of dues.—(1) Every sum certified by an
auditor in his report under Section 51 to be due from any person,
unless such certificate is modified or cancelled by an order of the

Board made under Section 52 and every sum due on a modified -

certificate, shall be paid by such person within sixty days after
the service of notice of demand for the same issued by the
Board. :

(2) If such payment is not made within the period mentioned
above, the sum payable may, on a certificate issued by the Board
after aﬁ”ordlng the person concerned an opportunity of being
- heard, be recovered in the manner provided in Section 83.

54. Penalties.—(1) If a mutawalli fails without reasonable .

cause or excuse, the burden of proving which shall be upon
~him—

(a) to apply for registration of a wakf as provided in
Section 29, or

(b) to submit statements of partlculars or of accounts and
returns and to have the accounts audlted as rpqmred
by this Act, or

(¢) to supply information or particulars required by the
Board or a sub-committee, or

{d) to allow inspection, under the provisions of this Act,
of wakf properties and deeds and documents relating

thereto, or

- (e) to give assistance in enquiries and investigations when

- called upon to do so by the Board or by a sub-

committee or by a Superintendent, Inspector, Auditor

or any other person working under the orders of the
Board, or

(f) to deliver possession of any wakf property if ordered
to do so by the Board, or -

(¢) to deposit any surplus income in his hands i -any
recognized bank when directed to do so by the
Board, or

() to carry out the&iuectlons grven by the Board or a

W

!%
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sub-committee consistent W1th the prov151ons of this
Act, or

(i) to do any other act which he is by or under this Act,
required to do,

he shall be liable to pay such penalty, not exceeding rupees ﬁfty
for the first contravention and rupees two hundred and fifty
for every sunsequent contravention, as the Board may détermine.

(2) The State Government may suo motu or on the appli-
cation- of the person aggrieved, call for the record of any case
for the purpose of satisfying itself as to the correctness, legality
or propriety of the order imposing penalty under sub-section (1)
and may pass such orders as it deems fit.

35. Removal of »niutawallis.——(l) The Board may, after
affording him an opportunity of being heard, remove a mutawalli
other than a Managing- Committee from his office if he-—

(1) is fined -on more than one occasion under Sec-

, tion 54, or-
c[(i-a) has failed to pay, without reasonable excuse, for
{wo consecutive years, . the contrxbuuon payable by
‘him under Section 34 ; or],

- (if) is convicted of an oﬂence relating to the wakf property
or money which, in the opinion of the Board renders
him unfit to continue as mutawalli, or

(7ii) is convicted of en offence involving moral turpitude

or is required to furnish security under Section 109
or Section 110 of the Code of Criminal Procedure

1898 (Act V of 1898), or
(iv) wrongly destroys or alienates any wakf property, or

(v) is adjudged insolvent, or

(vi) is, in the opinion of the Board, unfit to discharge
the duties of a mutawalli owing to any physical or
mental disability, or moral delinquency, or

- (vii) is guilty of misappropriation or gross mismanage-
ment of wakf property, or has persistently. neglected
to comply with the directions given by the Board
for the proper management of the wakf. ,

(2) Any person aggrieved by an order of removal under
sub-section (1) may, by an apphcatlon refer the matter to the

16cy  Subs. by U.P. Act 28 of 1971.
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Tribunal within 90 days of the date of ’commun}ication of the
order of removal. ‘

Constitutionality.—The Section is not arbitrary and is not hit by

Article 14, 25 or 26 of the Constitution of India. Hafiz Mohammad Zafar

Ahmad v. U. P. Sunni Central Board of Waqf, AIR 1965 All 333.
Sections 55 and 64.—See the note under Section 64.

‘Scope.—This Section does not empower the Waqfs Board to suspend a
Mutawalli. “U. P. Sunni Ceniral Board of Waqf v. Hasan jJehan Begum, AIR
1977 All 18.

Writ petition—Maintainability.—Where the Board started proceedings
against Mutawalli under this Section, it was held that writ of prohibition
could not be issued unless the petitioner had suffered some injury. A notice
issued under this Section cannot be quashed. ~ U. P. Sunn: Central Board of

Wagqf ~. Hasan Fehan Begum, AIR 1977 All 18.

" Jurisdiction . of Civil Courts.—The Civil Court has jurisdiction to
fill up the vacancies amongst members of a Managing Committee. 1965
All L] 1170. | - |

CHAPTER VII
SPECIAL POWERS OF THE BOARD

56, Application for enquiry.—A beneficiary or any person

‘interested in a wakf, may make application to the Board sup-

ported by an affidavit to institute an enquiry relating to the
administration of the wakf, or for the examination and audit of
the accounts thereof, and the Board may make or cause to be
made through its own officer, or through a sub-committee
constituted under Section 27, such enquiry, examination or-audit
as 1t may deem fit.

57. Enquiry by the Board.—If, after enquiry made on an

~application under Section 56, or made by the Board suo motu,

the Board is of opinion that the mutawalli or the Committee

- of management has acted otherwise than in accordance with the

terms and conditions of the wakf, it may direct the mutawalli
or the Committee of management to take such action as the
Board may deem expedient.

16d[57-A. Recovery of possession of wakf property from -

unauthorised occupants.—(1) If the Board 1is satisfied after
making an inquiry in such manner as may be prescribed that any
person is in ugauthorised occupation of any immovable property
entered as property of a wakf in the register of wakfs maintained

16d. Ins. by U.P. Act 28 of 1971.

Al
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umrder. Section 30 it may send a requlsltlon to the Col‘l‘éctar within
diose jurisdiction the property is situate to obtain and (Ehver
possession of the property to i,

(2) The provisions of stib-sections (2),(3),(4), (%), (6) and (7)
of Section 49-B shall mutatis mutandis apply in relation to a
requisition under sub-section (1) as they apply in relation to a
requisition under sub-section (1) of that section.]

Show cause notice and personal hearing necessary.—Before send-
ing requisition to Collector for recovering possession of immovable waqf
property, the Board must make inquiry in the perscribed manner. Rule 8
of U. P. Muslim Waqfs (Recovery of Waqf property) Rules, 1972 provides
for a show cause notice being given to the person in un- authoused occupa-
tion. Rule 9(2) provides for a further opportunity of personal hearing
being given to him. Hence, if no show cause notice is issued or no personal
hearmg is given, issue of requisition order would be in contravention of
Section 57- A and Rules 8 and 9(2) and therefore illegal: Haji~ Nizamuddin
v. State of U. P., AIR 1978 All 271.

58.  Power of enquiring authority.—For the purposes of an
inquiry under this 1%<[Aci], the inquiring officer or committee
shall have the same power of enforcing the attendance of wit-

nesses and production of documents as the civil court has under

the Code of Civil Procedme 1908 (Act V of 1908)

59. Determination of the object of a Wakf whose object
does not exist, etc.—(1) Where the object of any wakf has ceased
to exist or cannot be accomplished, then notwithstanding any-
thing contained in Section 92 of the Code of Civil Procedure,

1908 (Act V of 1908), or any law for the time being in force, the

Board may, on its own motion or on the application of a member

of the sect to which the wakf belongs, determine the object to
which the funds, property or income of the wakf, or part thereof,
shall be apphed

Provided that before- such determination of the object the
Board shall give notice to the mutawalli of the wakf, and to such
other persons as may appear to the Board to be interested therein
and shall make such enquiry as it may deem necessary :

Provided further that the 'objec‘t so determined by the

Board shall be similar, or as nearly similay as may be pxacucable, .

to the object for Wthh the wakf was created.

(2) The mutawalli or any other person 1nterested in the

- wakf, may, within 90 days from the date of the order under

sub- sectlon (1) refer the matter to a Tribunal.

16e. Subs. by U.P. Act- 28 of 1971.
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60. Direction where the object of wakf is not ev1denced —
(1) If in any case the object of a wakf is not defined with pre-
cision, the Board shall direct the manner in which the funds,
property or income of the wakf, or any surplus thereof, shall be
utilized :

Provided that no such direction shall be given without ﬁrst
aﬁbrding to the persons affected an opportunity of being heard.

(2) Any person affected by the direction of the Board under
sub-section (1) may, within 90 days from the date of such direc-
tion, refer the matter to a Tribunal in accordance with the
provisions of this Act, but pending the decision of the Tribunal
on such reference, the dlrecuon of the Board shall be complied
with. :

61. Exercise of certain powers given in the deed etc., to a

Judge or other authority.—Whenever the deed of a wakf, or any

decree or order of a court or the scheme of management of the
wakf provides that a Judge or any other authority may appoint
or remove a mutawalli or settle or modify the scheme of manage-
ment or otherwise exercise superintendence over the wakf, the
powers exercisable by the Judge or such other authority shall,
notwithstanding anything in the deed of wakf, decree, order or
scheme, be exercisable by the Board as far as may be in accord-
ance with the directions contained in the-deed of w akf, decree,

order or scheme, as the case may be.

62. Powers to secure discharge of obligations. —(1) Where

~ a mutawalli 1s under an obhga‘aon to perfonn any act which is

recognized by Muslim law as pious, religious or charitable and the
mutawalli fails to perform such act, the Board may direct the
mutawalli to pay to the Board or to any person authorized by the
Board in this behalf, the amount necessary for the performance
of the act and the Board or the person so authorized shall

perform such act.

(2) Where a mutawalli refuses to pay or fails to pay any
revenue, cess, rates or taxes due to the State Government or any
local authonty, the Board may pay the dues from the Wakf
Fund and may recover the amount so paid from the wakf

property. .

(3) Any sum of money due under sub-section {2) may,
on a certificate issued by the Board afier giving the mutawalli
concerned an opportunity of being heard, be recovered in the
manner provided in Section 83.

= am Gipemesma. ey e
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63. Cottees of sapervisions and Beard’s power to
supersede them.—(1) Whenever the supervisien=or management
of a wakf is vested in any committee appeinted by the wakif
or any competent court or authority, such committee shall, not-
withstanding anything in the Act, continue to function until
superseded by the Board under’ sub-sectlon 2):

Provided that such committee shall be under the control
of the Board and shall abide by such directions of the Board
as are not inconsistent with any directions of the wakif or the

- court or authority appomtmg such committee.

(2) Notwithstanding anything contained in the Act, the
Board may supersede any such committee as aforesaid if it does
not, in its opinion to be.recorded in writing, function properly
and satisfactorily and on such supersession, any decree or order
of a court or competent authority under which such committee
has been constituted, shall cease to have any force in so fal as it
relates to the constitution of such commitice.

(3) An order passed by the Board under sub-section (2)
shall be final and shall not be questioned in any court of law :

Provided that any palty aggrieved by an order under sub-

’section (2) may, within 90 days from the date of the order refer

the matter to a Tribunal for adjudication.

(4) Where the Board supelsedes a committeée by an order
under sub-section (2), it may either appoint a new committee
of supervision or management, or may assume direct manage-
ment of the wakf.

'(5) Where in a case in which the Board has assumed dlrect
management of a wakf or appointed a mutawalli of a committee

of management and the Board or the muzawallz or committee

so appointed, is prevented from taking possession of the pro-
perty of the wakf or of any title deeds or other deeds or other
documents relating thereto ; [the Board may by order direct

‘the mutawalli to deltver possession of the wakf property and title

deed or the documents relating thereto to the Board or any officer
thereof duly authorised in that behalf or to any person or com-
mittee appointed to act as the mutawalli of the wakf property,
and the order of the Board shall be forwarded to the Court of
Munsif, or where there is no Munsif, the Court of Civil Judge,
within: whose territorial jurisdiction the said property is situate
or the said mutawalli tesides, and the court shall thereupon
execute the order as if it were a decree made by itself in a suit].

16f.  Subs. U.P. Act 28 of 1971.
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(6) The Board may mstead of superseding any committee
under sub-section (2) remove any member thereof if the Board

13 satisfied that the member has flagrantly abused his position

as such or has knowingly acted in a manner prejudicial to the
interest of the wakf. The order of removal shall be duly served
on the member concerned :

Provided that no order for removal of the member shall
be made unless an opportunlty has been afforded to him of
being heard :

Provided further that an appeal shall lie within 30 days
from the date of service of the order of removal, to the State
Government and the order of the State Government, on appeal,
shall be final and be not questioned in any court of law.

Sub-Section (3).— “An order dlssolvmg the management committee of
a waqf nust discuss the facts and circumstances set out in the report of the

- Inspector in the light of the cause shown by the Committee and then set out

the reasons for issuing the order, otherwise, the order is liable to be quashed
by the Court. Mohammad Mustakhan v. U. P. Sunni Central Board of Wagqf,
(1981) 3 SCC 121: 1981 AL]J 1024 : 1981 AIR SC 1739.

Tribunal has power~s “of Civil Court in appointing a receiver.—
The sole question before us is whether the order of thé Civil Judge acting

as a Tribunal appointing the receivers of ~a Dargah pending dispute °

between the Managing Committee and the Wakf Board, is a proper order.
Sunni Central Wakf Board v. Sirajul Haq., AIR 1963 All 537.

CHAPTER VIH‘

CERTAIN SUITS OR PROCEEDINGS RELATING
TO WAKFS BY, OR AGAINST, THE BOARD

OR BY OTHERS

64. Institution of suits under Section 14 of the Religious
Endowments Act, 1863 and Section 92 of the Code of Civil Pro-
cedure, 1908.—(1) A suit to obtain any of the reliefs mentioned
in Section 14 of the Religious Endowments Act, 1863 (Act XX
of 1863), and in Section 92 of the Code of Civil Procedure, 1908
(Act V of 1908), relating to any wakf may, notwithstanding
anything to the contrary contained in those Acts, be instituted
by the Board without obtaining the leave or consent referred to
in those Acts.

(2) No suit to obtain any of the reliefs referred to in sub-
section (1) relating to a wakf shall be instituted by any person

or authority other than the Board without the consent in writiag.

of the Board '"[and where the board has given such consent,

17. Subs. by UsP. Act 26 of 1966.
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it shall not be necessary further to obtain the leave or consent
referred to in the said Acts}.

Applicability.—The VSe_ction applies to the cases of Mutawallis not
covered by Section 55, where disputes arise regarding their right to manage

waqf property. Hafiz Mohd. Zafar Ahmad v. U. P. Sunni Central Board. of
Wagf, 1965 AIR All 333. ,

65. Notice of suits by parties agamst the Board.—No
suit shall be instituted agalnst the Board in respect of any act
purporting to be done by it in pursuance of this Act or of any
rules made’ thereunder, until the expiration of two months,
next after notice in wntlng, has been delivered to, or left at,
the office of the Board, stating the cause of action, the name,
description and place of residence of the plaintiff and the relief
which he claims ; and the plaint shall contain a statement that

such notice has been 50 delivered or left.

Scope.—The word ‘suit’ in this Section does not include a ‘reference’
to the Tribunal under Section 63(3). Therefore; in respect, of such reference
notice need not be given to the Board. Sheikh Mohammed Yamin v. U. E.
Sunni Central Board of Wagqfs, 1973 AWR 174.

66. Notice of suits etc., by court. —(1) In every suit or
proceeding relating to the title to wakf property or the right of
a mutawalli, the court shall issue notice to the Board at the cost
of the party instituting such suit or proceeding

(2) Whenever any wakf property is notified for sale in
execution of a decree of a civil court or for the recovery of any
revenue, cess, rates or taxes due to the Government or any
local authonty, notice shall be given to the Board by the Court,
Collector or other person under whose order the sale is notified.

(3) In the absence of a notice under sub-section (1), any
decree or order passed in the suit or proceeding, shall be dec-
lared void if the Board, within one month of becoming aware
of such suit or proceedings, applies to the court in this behalf.

(4) In the absence of a notice under sub-section (2), the sale
shall be declared void, if the Board, within one month of its
becoming aware of the sale, applies in this behalf to the court
or other authority under whose order the sale was held.

Sub-Section (3)—Scope.—This sub-section is equally applicable to a
decree or-order whether passed in a suit or in a proceeding. Therefore, a
stay order passed by the Court without issuing the necessary notice under
sub-section (1) was void. Sheikk Ahmad Raza v. Shia Central Board of Wagfs,

1967 ALJ 1022. Such order being a nullity, was of no consequence, even

if it had been upheld in appeal. Ibid.

e — Y, L e
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67. Proceeding under the Land Acquisition Act, 18%4.
—(1) If, in the course of proceedings under the Land Acqum-
tion Act, 1894 (Act 1 of 1894), it appears to the Collector before
an award is made that any property under acquisition is wakf
property, a notice of such acquisition shall be served by the
Collector on the Board and further proceedings shall be stayed
to enable the Board to appear and plead as a party to the pro-
ceeding at any time within three months from the date of the
receipt t of such notice.

(2) Where the Board has reason to believe that any pro-
perty under acquisition is wakf property, it may, at any time
before the award 1s made, appear and plead as a party to the
proceeding.

(3) When the Board has appeared under the provisions
of sub-section (1) or sub-section (2), no order shall be passed
under Section 31 or Section 32 of the Land- Acquisition Act,
1894 (Act I of 1894), without giving an opportunity to the
Board of being heard.

(4) Any order passed unde1 Section 31 or Section 32 of the

Land Acquisition Act, 1894 (Act I of 1894), without giving an
opportunity to the Board of ‘being heard, shall be declared

-wvoid if the Board, within one month of its becoming aware of

the order, apphes in this behalf to the authority which made
the order.
Land acquisition.—Wagqf property can be the subjecl‘ matter of land

acquisition.  Mohammad Ali Khan v. Special Land Acquisition Oﬁce-r, Lucknow
Nagar Mahapalika, AIR 1978 All 280.

68. Board to be made a party to a suxt or proceedmg regard-
ing a wakf on its application.—In any suit or proceeding in
respect of a wakf or any wakf property by or against a stranger

- to the wafk/ or any other person, the Board may appear and

plead as a party to the suit or proceeding.

69. Bar to compromise of suits by or against mutawallis.
—No suit or proceeding pending in any court by or against
the mutawalli of a wakf relating to title to wakf property or the
rights of the mutawalli shall be compromised without the sanc-
tion of the Board. '

174[69-A. Bar of suit etc., for certain reliefs.—No suit or

other proceeding shall be instituted by the Board in a civil court
for any relief svhich may be obtaimed by proceedlngs under
Section 49-B or Section 57-Al.

17a. Ins. by U.P. Act 28 of 1971.
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CHAPTER IX

TRIBUNALS—THEIR CONSTITUTION, POWERS
AND FUNCTIONS

70. Constitution of Tribunals.—(1) The State Government
may, by notification in the Official Gazette, constitute as many
Tribunals as may be necessary for the purposes of this Act.
Each Tribunal shall have jurisdiction over such areas in the
State as may be specified. ' o

(2) A Tribunal shall consist of one person only, who
shall be a judicial officer of the State Government, not below
the rank of a Civil Judge, and who may be appointed as such
either by name or by official designation.

71.. References of disputes etc., to Tribunals.—Any dispite,
question or matter, which may under this Act be rcferred to a
Tribunal, shall be referred to a Tribunal having jurisdiction
over the area in which the property to which such dispute,

question or matter relates is situate orif such property is situate -

in areas under the jurisdiction of more than one Tribunal, then
to any of them, and the Tribypal of competent jurisdiction
shall -adjudicate upon such dispute, question or matter in
accordance with the provisions of this ‘Act :

Provided that no proceedings under this Act in respect of
any wakf shall be stayed or suspended merely by reason of the
pendency of any such dispute, question or matter before a
Tribunal.

Provise.—The Tribunal can, for good cause, suépend the proceedings
before the Board. ILR (1967) 2 All 928 (FB). See also Mohammad Abdullah

Khan v. Sunni Central Board of Wagqfs, U. P., 1964 ALJ 1145. - s

-T2 Procedure before Tribunals.—(1) Subject to the pro-
visions of this Act, and any rule that may be made in this behalf,

a Tribunal shall follow the same procedure as is provided in -

the Code of Civil Procedure, 1908 (Act V of 1908), in regard to
suits. ) '

~ (2) The provisions of the Indian Evidence Act, 1872
(Act I of 1872), shall be deemed to apply in all respects to the
adjudication of disputes by a Tribunal. ‘

73. Awards by Tribunals.—(1) When a dispute has been
referred to a Tribunal for adjudication, it shall hold its pro-
ceedings expeditiously and shall, as soon as practicable on the
conclusion thereof, give its award in writing under its signature.

B T p—
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(2) A Tribunal may, either of its own motion or on the
‘application of any party to the dispute, correct any clerical or
arithmetical mistake in the award, or error arising therein
from any accidental slip or omission.

(3) A copy of the award and whenever a correction is
made in the award as aforesaid a copy of the order shall be
handed over to each of the parties to the dispute, or if any
party is not present before the Tribunal at the time of the award
or order, as the case may be, a copy of 1t shall be sent by regis-

tered post to the address of such party.

74. Powers of Tribunals.—The Tribunal shall be deemed
to be a civil court and shall have the same powers as are vested
in such a court under the Code of Civil Procedure, 1908 (Act V
of 1908), when trying a suit or executing a decree or order..

75 “Bar to suits in matters to be decided by Tribunals.—

- No person shall institute any suit or other proceeding in any

civil court with' respéct to any dispute or question or matter
which is required or permitted under this Act to be referred to

a Tribunal for adjudlcatlon

Scope of Sections 75 and 76—Tribunal’s order appointing
Receiver is appealable—No revision by Eigh Court during the pen-
dency:iof reference before the Tribunal—No appeal against even
an interim order of the Tribunal.—While Section 76 of the Act makes
the award of the Tribunal final and conclusive and clearly says that mno
appeal would lie against it in any court of law; it could be said that
Section 76 doeg not pointedly say that no appeal shall lic from an order
passed by the Tribunal during the pendency of reference before it. Sec-

‘tion 76 however bars the institution of any suit or proceeding in any Civil

Court with respect to any  dispute. or quesuon or matter referred to a
Tribunal for-adjudication.. It may be that there is no express bar against
an appeal from an order appointing a receiver by the Tribunal and in the
absence of any such bar the provisions of Order XLIII of the Code of
Civil Procedure would be applicable and since an order appointing a receiver
is an appealable order, an appeal from an order of the Tribunal appointing
receivers would be maintainable. Sunni Central Wakf Board v. Sirajul Hug,

AIR 1963 All 537.
76. Award not appealable.—The award of a Tribunal

shall be final and conclusive and binding upon the parties "

concerned and the award shall have the force of decree and it
shall neither be questioned nor appealed against in any court

of law:
Provaded that the High Court may, in its discretion, at any

time suo motu or on the apphcatlon of -the Board or of any.

person aggrxeved call for and examine the record of any case
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for the purpose of satisfying itself as to the correctness, legality

or propriety of any award made under #his. Act, and pass such
orders as it deems fit.

The decision of the preliminary issue of its jurisdiction by the Tribunal,
being not a final award, no revision lies {rom such decision under the proviso
to this Section, nor would revision lie under Section 115 of the Civil Proce-
dure Code, 1908 as the Tribunal is not a court subordinate to the High
Court.  Nagshe Al v. U. P. Sunnz Central Waqf Board, 1970~ AL] 815. The

-power of the High Court under the proviso being discretionary, can not

be treated as a remedy alternative to one under Article 227 of the Constitu-

~ tion of India. Ibid.

Where a de facto Mutawalli continued to hold office for Six
years without being removed, the Board cannot remove him.—
Where a person is functioning as de facto mutawalli of certain property,
the presumption is that he is the de jure mutawalli and is entitled to appoint
his successor under the will. In order to oust such a mutawali from
office and. in. the absence of any provision in the U.P. Muslim Wakf Acts
of 1936 and 1960 to this effect, a suit has to be instituted within a period
of six years. Where such a suit has not been instituted within the peroid,
the de facto mutewali cannot be removed on the ground: that there was some
difficulty in his nomination or selection. Barkatullah v, Gommities of Manage
ment, 1966 A1l 1] 454, -

77. Removal of difficulties.—(1) The State Government
may, for the purpose of removing any difficulties in regard to
the implementation of the provisions of Sections 70 to 76 of
this Act, direct, by order published in the Official Gazetre,

that these provisions shall during such period as may be speci-

fied, take effect subject to such adaptations, whether by way of
modlﬁcatlon addition or omission, as 1t may deem to be ex-
pedient or necessary

Provided that no such order shall be made after twenty—
four months from the date of the commencement of this Act.

(2) No order, made under sub-section (1), shall be ques-
tioned in any court of law, on the ground that no difficulty as

1s referred to in the said sub sectlon existed or was. requlred to
be removed.

CHAPTER X
MISCELLANEOUS

' 78. Power to make rules. —(1) The State Government
may, by notification in the Official Gazerte, make rules to carry
out the purposes of this Act.

(2) In particular, and without prejudice to theé generahty
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of the foregoing power, such rules may provide for all or any
of the following matters, namely—
(a) the manner in which reference shall be ‘made to a
Tribunal ; and

(b) the procedure and time-schedule to be followed by
a Tribunal. =

(3) All rules, made under this Act, shall be published in the
Official Gazette, and shall unless some later dateis appointed,
come into force on the date of such publication.

(4) All rules shall be laid for not less than fourteen days

before the State Legislature as soon as they are made and shall
be ‘subject to such modifications as the Legislature may make

- during the session in which they are so laid.

79. Board’s power-- to make bye-laws.—(1) The Board
may, subject to the previous.approval of the State Government,
make bye-laws consistent with this Act for carrying out its
functions and the provisions of this Act.

(2) In particular, and without prejudice to the generality
of .the foregoing powers;, such bye-laws may provide for all- or
any of the following matters, namely :

(a) 17b[*fkk‘l]
(b) the time and place of the meetings of the Board ;
their procedure and conduct of business ;

(¢) the qualifications, emoluments, terms and condi-
- - tions of service of the Secretarv and the staff of the

Board ;

(d) fees and conditions for the grant of inspect_ion and
copies of the Board’s proceedings or records

(e) the constitution, functions, procedure and conduct
of business of the sub- committee ;

(f) the form and manner of making applications for

registration of wakfs ;

(g) the particulars to be contained in, and the form of,

the register of wakfs ;

(h) the method of calculating the income of a wakf

for the purpose of levying contribution under this
Act ;

17b.  Omitted by U.P. Act 11 of 1974.
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of the foregoing power, such rules may provide for all or any

~of the following matters, namely—

(a) the manner in which reference shall be made to a
‘Tribunal ‘; and

(b) the procedure and time-schedule to be followed by

a Tribunal.
(3) All rules, made under this Act, shall be published in the

- Official Gazette, and shall unless some later date is appomted

come into force on the date of such publication..

(4) All rules shall be laid for not less than fourteen days
before the State Legislature as soon as they are made and shall
be subject to such modifications as the Legislature may make -

- -during the session in which they are so laid.

79. Beard’s power ‘to make bye-laws.—(1) The Board
may, subject to the previcus approval of the State Government,
make bye-laws consistent with this Act for carrymg out its
functlons and the provisions of this Act.

(2) In particular, and without prejudice to the generality
of the foregoing powers, such bye-laws may provide for all or
any of the following matters, ‘namely :

(@) TR :
(b) the time and place of the' meetmgs of the Board
their procedure and conduct of business ;

(c) the qualifications, emoluments, terms and condi-
tions of service of the Secretary and the staff of the
Board ;

(d) fees and conditions for the grant of inspection and
copies of the Board’s proceedings or records :

(e) the constitution, functions, procedure and conduct
of business of the sub-committee :

(f) the form and manner of making applications for
- registration of wakfs ;

(g) the particulars to be contained in, and the form of,
the register of wakfs ; ‘

(£) the method of calculating the income of a wakf

for the' purpose of levylng contribution under this
Act ;

17b, - Omitted by U, Act 11 of 1974,
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(i) the form and manner of preparation of the annual
budget and accounts of the Board and of each
wakf ;

(j) the form and manner of submission of various
returns required by the Board in respect of any or
each wakfs ;

(k) the custody and investment of the Wakfs Fund ;

(/) the grant of travelling allowance to the President
or members of the Board ;

(m) the books and accounts to be kept at the office of
the Board and of the sub-committee, if any ;

(n) the manner of keeping, auditing and publishing of
the accounts of wakfs, the form and content of the
,auditqr’s report.-and the scale of remuneration to-
be paid to the auditors ;

(o) the fee to be paid on applications before the Board

- or the sub-committee ;

(p) persons by whom any order or decision of the
Board may be authenticated ; and

(¢9) any other matter which is reqmred or allowed by
this Act to be prescribed by the Board.

80. Rules, bye-laws and names of members and President
to be notified.—(1) All rules and bye-laws framed under this

~ Act, shall be published in the Official Gazeite and shall there-

after have the force of law

(2) The names of the members and Presidents of the
Boards shall be published in the Official Gazetze.

81. Protection of actxons taken in good faith.—No suit or
other legal proceeding shall lie against the State Government
or the Board or the Commissioner or any other person duly
appointed under this Act in respect of anything which is in
good faith done or intended to be done under this Act.

(2) The Commissioner, the Additional Commissioner of
Wakfs, the Assistant Commissioner of Wakfs, every auditor,
every officer and servant of the Board and every other person
duly appointed to discharge any duties imposed on him by
this Act or rules or orders made thereunder, shall be deemed
to be public servant within the meaning of Section 21 of the
Indian Penal Code (Act XLV of 1860).
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82. Surplus and accumulation. —_All money that may be
available as surplus or accymulation out of the income of wakfs
shall be spent on such charitable or religious-objects recognized
by the Muslim law as such, as may be determined by the Board.
Such money may be given as loan, with the approval or the
Board, by one wakf to another on such terms and conditions
as may be prescnbed :

83. Recovery of dues by dlstress —The contrlbutlon pay-
able under Section 34 and every sum recoverable under this
Act may be recovered by the Board by means of distress and
sale of movable or immovable property belonging to the person
liable for payment, or by the appointment of a receiver of
wakfs property in accordance with rules framed by the State

- Government in this behalf.

84. Repeals and savings.—The State Government shall
not be liable for any expenditure incurred in connection w1th
the administration of this Act.

85. (1) Nothlng in any other enactment; which is Siboa:
sistent with the provisions of this Act, shall apply to any wakfs
to which this Act applies.

(2) The U. P. Musllm Wakfs Act, 1936 (Act X111 of 1936),
as amended from time to time, and the Husainabad Endowment
Act, 1878 (Act XV of 1878) are hereby repealed :

17q[The following enactments are also hereby repealed in

_ their application to any wakf to which-this Act-applies—

(1) the Bengal Charltable Endowments, Public Buildings
and Escheats Regulation, 1810 (XIX of 1810) ; (2) the Religio
Endowments Act, 1863. (XX of 1863) ; (3) the Charitable
Endowments Act, 1890 (VI of 1890) ; (4) the Chautable and
Religious Trusts-Act, 1920 (XIV of 1920)] :

Provided that this repeal shall not affect the operauon of
those Acts in regard to anmy suit or proceeding pending in any
‘court or to an a peal or an apphcatlon in revision against any .
g ,passed in such sult or p1 oceedmg and subject

were in force on the ay @n whxch' SUCH
5} was taken.

17, Ins. by U.P. Act 28 of 1971. ~ .
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THE ACQUISITION OF CERTAIN AREA AT AYODHYA
ACT, 1993

No. 33 oF 1993

[3rd Aprit, 1893.]
An Act to provide for the acquisition of certain area at Ayodhya
and for matters connected therewith or incidesntal thereto.

WHEREAS there has been a long-standing dispute relating -fo the structwre
{including the premises of the inner and outer courtyards of such structurej,
commonly known as the Ram Japma Bbumi-Babri Masjid, sitvated in village
Kot Ramchandra in Ayodhya, in Pargana Haveli ‘Avadh, in- tehsil Faizabad
Sadar, in the district of Faizabad of the State of Uttar Pradesh;

AND WHEREAS the said dispute has affected the maintenance of public
arder and harmony between different conumnunities in the country;

AND WHEREAS it is necessary o maintain .public order and to promote
communal harmony and the spirit of common brotherhood amongst the people
of India; :
 AND WHEREAS with a view to ach‘ieving the aforesaid objectives, it is
necessary to acquire certain areas in ~Ayodhya;

Be it enacted by Parliament in the Forty-fourth Year of the Republic of
India as foHows:—

CHAPTER T
PRELIMINARY

1. (1) This Act may be called thc Acquisition of Certain Area at
Ayvodhya Act, 1993

(2) It shall be deemed to have come into force on the 7th day of
January, 1993: ~

2. In this Act, unless the context otherwise requires,—

(2) “area” means the area (including all the buildings, structures or
other propertics comprised therein) specified in. the Schedule;
(b) ““anthorised person” smeans a person or body of persons or
trustees of any trust authorised by the Central Government under section
7
(¢) “Claims Commissioner” means the Claims - Commissioner ap-
pointed under sub-section (2) of section 8;

(d) “prescribed” means prescribed by rules made under this Act,
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CHAPTER 0
ACQUISITION OF THE AREA IN AVODHYA

3. On and from the commencement of this Act, the right, title and
interest in relation to the area shall, by virtue of this Act, stand transferred to,
and vest in, the Central Government.

4. (I) The area shall be deemed to include all assets, r.ights,.’1easeho}_ds-,'

. powets, authority and privileges and all property, movable and immovable,

including Jands, buildings, structures, shops of whatever nature -or other pro-
7y ol )

perties and all other rights and interests in, or arising out of. such properties

as were immediately before the commencement of this Act in the ownership,

possession; power or contrel of any  person or the State  Government of

Uttar Pradesh, as the case may b® and all registers, maps, plans, drawings

and other documents of whatever mature relating Lhe,reto.

(2) All properties aforesaid which have vested in the Central Govern-
ment_under section 3 shall, by force of such vesting bs freed and dis r‘harced
from any frust, obligation, mortgage, charge, licn and all other encumbrance
affecting them and any aftachment, @nction, decree or order of any comi

¢ tribunal or ofher authoprily festrichng the use of such properties in any
manner or appointing any receiver in respect of the whole or any .part of
such properties shall cease to have apy effect.

(3) If, on the commencement 04" this Act, any suit,’ appeal or other
proceeding in respect of ihe right, title -and mi\.lcsr relaling to any property
which has vested in the Central Government under section 3, is pending
before any court, tribunal or other Tuthority. the#same shali abate.

. (1) The Central Government may ftake all neccssary steps to secure
possession df the arsa which is ve;ged in that Government under section 3.

(2) On the vesting of the aren in the Central Government under section
3, the person or State Government of Uttar Pradesh, as the case ray be,
in charge of the management of the arca Immediatelv  before such vesting
shall be hound to deliver to the Central Government or the authorised "person,
all assets, registers and other documents in their custedy relating to such
vesting or where it is -not practicable to deliver such rogisters or documents.
the copics of such registers or deccuments authenticated in the  prescribzd
manner. o

- 6. (J) Notwithstanding anything contained in sections 3. 4, 5 and 7, the
Central Government may, if it iy satisfied that any authority o other body,
or trestees of any trust, set up on or after the commencément of this Act
is or aré¢ willing to comply with such terms and conditions as that Gevern-
ment may think fit to imwpose, diect by not‘ﬁ"'ation in the Official Gazette,
that the right, title and interest or any of them in reason to the area or any
part thereof, instead of continuing 10 vest in the Centra] Government, -vest in
that authority or body or trastees of that trust cither on the date of the poti-
fication or on such later date as may be specified in he notification.

(2) When any rtight, title and interest in relation to the area or pat
thereof vest in the anthority or bady ov trustees referred to in sub-section {17,
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- such rights of the Central Govermment in relation to such-afes or part thereof,

shall, on and from the date of such vesting, be deemed to-have become the
rights of that authority or body or trustees of that trugk

(3) The provisions of sections 4, 5, 7 and 11 shall, so far as may be,
apply in refation to such authority or body or trustces as they apply in relation
io the Central Government and for this purpose references thereln to the
Central’ Government shall be construed as references to such auﬂ'xorﬁy or body
of {rustees.

CHAPTER 11
MANAGEMENT AND ADMINISTRATION Gf PROPERTY

7. (1) Notwithstanding anything contained in any contract or instrument
cor order of any court, fribunal or other authority to the contrary, on and from
the commencement of this Act, the property vested in the/ Central Govern-
ment uader section 3 shall be managed by the Central Government or by a
person or body of persons or trustecs of any trust authorised by that Govern-

“ment in this behalf. -

(2) In managing the property vested in the Central Government under
section: 3, the Central Government or the authorised person shail ensure that
ibe position existing bsfore the commencemen: of this Act in -the area on
which the structure (including the premises of the imner and outer courtyards
of such structure), commonly known as the Ram Janma.Bhumi-Babri Masjid,
stood in village Kot Ramchandra in Aycdhya, in Pargana Haveli Avadh, in
tehat] Faizabad Sadar, in the district of Faizabad of the State of Uttar Pradésh

is maintained. . :

CHAPTER 1V
MISCELLANEOUS

8. (7) The owner of any land, building, structure or cther property
comprised in the area shall be given by the Central Govermment, for the
transfer to and vesting in thst Government under section 3 of that land,
building, structure or other property, in cash an amount equivaleni to the
market. value of the land, building, structure or other property.

(2) The Centrai Government shall, for the pupose of deciding the
olaim of the owner or any person having a claim against the owner nmdex
sub-section (I), by notification in the Official Gazette, appoint a Claims
Commissioner. ’

(3) The Claims Commissioner shall regulate his own procedure for
receiving and deciding the claims. : .

(4) The owner or any person having a claim against the  owosr may
make a claim to the Claims Commissioner within g period of ninety day
from the date of commerncement of this Act:

Provided that if the Claims Commissioner is satisfied that the claimant
was prevented by sufficient cause fromr preferring the claim within the said
period of ninety days, the Claims Commissioner may entertain the claim
within a further period of ninety days and not thereafter. -
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9. The provisions of this Act shall haV@ effect notwithstanding anything
incousistent therewith contained in any other law for the -time being in force
ior any instrument having effect by virtue of any law other than this Act
or any decree or order of any court, fribund] or other authority. .

10. Any person who is in ¢harge of the management of the area and faiis
ko deliver to the Central Goverament or the authorised person any asset,
register or other document in his custedy relating to such area or, as the case
may be, authenticated copies of such yegister or document, shall be punishable
with imprisonment for a term which may extend to three years or with fine
which may extend to ten thousand rupees or with both.

.11 No suit, prosecution or other legal procecding shall lie against the
Central Government or the authorised person or any of the officers or other

employees of that Governmeni ov the authorised person for anything which

sith done or inteaded to be done under this Act.

n sood

- 12, (1) The Central Goverament. may, by netification in the Official
ies to carry out the provisions of thig Act

Gazette, make 1w

(2) Every rule made by the Central Goversment under this Act shall
kaid, as soon as may be after it is made, before each House of Parlia-
; L

t, while i¢ is in session, for a tota} period of thirly days which may be

1 e sion immediately following the session or the successive
sions aforesaid, both Flousss agree in making any modification in the rule
or both Houses agree that the rule should not be made, dhe rule shall there-
adter have effect only in such modified form or be of no effect, as the case may
be; so, however, that any such modification or annulment shall be without
prejudice to the validity of anything previously done under that rule.

w3

3 07

13 (/) Subject to the provisions of gub-section (2), the Acguisition of
Certain Area at Ayodhya Ordinance, 1993,( is hereby repealed.

{2} Notwithstanding anything contained in the said Ordinance,-—

{ay the right, titde and 3 st in relation fo plot No. 242 situated in
viliage Kot Ramchandra specified against SI. No. 1 of the Schedule to the
saidd Ordinance shall be deemed never to have heen ifransferred to, and

vested im, the Central Governmeni; -

(h) any suif, appzal oy othar procesding in respect of the right, title
and interest relating to the said plot No. 242, pending before any court,
iribunal or other authority, siiall be deemed never to have abated and sach
suit, appeal or other proceeding (including the orders or interim orders of
any court thereon) shall be deemed to- have been restored to the posi-
sioit emisting immediattly before the ¢dmmencement of the said Ordinance;

(c) any other action taken or thing done under that Ordinance in
relation to the said plot No. 242 shall be deemed never to have been
taken or done. ‘

{3) Notwithstanding such repeal, anything done or any action taken
smdder the said Ordinance shall be deemed to. have been done or taken uander
the corresponding provisions of this Act.
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THE SCHEDULE
fSee section 2(a}]

IDESCRIPTION OF THE AREM

Ravemd (Kineray
Plot Nos.
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33 iy 5 (5
143 { Y {
(i i 7 i
143 ) N

158 0 4
159 (1 13 3
160 5 ' ’
16i o 16
162 i $ .

&

169 7

170 €} &

17 ; 7

172 2 7 i;

173 i 12 ¥

174 4 3 0

175 ) 6 G

176 i 2 0

177 0 16 {

17R 0 10 0

179 0 14

180 o 14 z

181 0 13 14

182 - 0 7 3

183 f 7 5
. 184 y ¢ 5
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M R 3y O] &5 ©
223 5 6 o
224 ) 1 0 0
225 ! 1] Is
226 4] 1¢ 5
227 0 7 5
228 0 5 ¢
229 0 il 16
236 - 0 2 1o
231 1 1 e
232 0 2 0
233 0 2 o
234 i 12 I
233 0 i 0
236 0 4 0
237 [¢] 3 0
228 ] 6 (4]
239 2 1 0
244 (¢] 14 ¢
(pari)
Bounded on the North
partly by plot No. 240
and partly by plot No.
243, on the West partly
. by plot No. 239 and partly
by plot No. 240 and on the
South by plot Ne. 246.
246 0 > 0
(part) - :
Bc-‘u_nc'lcd by plot No.
238 on the South,
plot No. 239 on the
West and plot No.
244 on the North.
75 14 7
2. Village Avadhkhas, 1104 0 11 17
Pargana  Hawli
Avadh, tehsil Faiza- 1103 0 7 14
bad Sadar, District '
Paizabad, Uttar 1106 0 6 2
Pradesh. _
1167 0 14 14
1108 0 4 3
1109 e 3 0
1119 6] 4 s
12 i3

1113 0
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) B ¢ ® @ ) ©
1i12 0 S 8
1113 0 5 10
vlll4 0 [t 10
111s V] 1 10
1116 0 3, 10
17 . i 9 12
1118 1 B 17
1ile 0. 7 14
. 126 0 13 i5
: 1121 9 3 0
R © 122 0 3 0
1123, 0 8 0
1124 0 b 10
1125 0 6 6
126 - 0 4 15
127 o 1 4
1128 . { 12 6
1129 0 s 9
1130 0 5 0
1132 H . 3 5
1133 L0 4 15
1134 @ 4 0
1135 0 T 0
1136 € 9 0
1143 o 4 5
1144 3 5 oS
1145 0 U 15
1146 9 3 0
1147 0 5 0
1148 - 0 U 14
1149 Q0 6 10
1.166 0 6 ]
§ (part) » /
' Bounded © by plot
( : No. 1203 on East,
plot No. 1151 - on
. West and plot No.
L 1167 on South. )
1206 0 7 4
1210 Y ' 1 5
11 0 23

27 Law—19.
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P m e S0 “w e ©® -
\ \ W vy - * - —
- ' 1212 0 1 5
- _ 1213 0 2 10
- 1214 0 7 0
r 1215 r ) 15
1216 0 0 15
" 1217 -0 3 5
- 1218 0 4 10
) 1219 9 £} 0
€ 1220 0 7 5
s 1221 0 1 10
1222 0 4 0
- 1223 0 f 15
. 225 0 12 15
‘ 1226 0 8 10
{ 1227 b 7 15
¢ ‘ 12 0 4 15
‘ 1229 0 i 0
( 1230 0 13 5
¢ 123 0 K 5
1232 0 3 6
( 1233 0 4 15
( . 1234 ) 7 5
1235 0 1 6
( 1236 d 2 5
) 1237 ) 9 10
1238 G ) 18
( 1230 0 1 10
, 1240 0 3 35
: 1241 0 1 10
{ 1242 0 1 15
1243 0 2 [V}
: 1247 0 h] i
(
k ‘ (par?)
S - S e
. ' on North, plot
L No. 1246 on
South and plot
‘ L 4 . (r)qnoEgglRoﬂd. .
C. 1248 1 7 10
1249 0 0 13
C
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® @ ® ) ) ©
1250 0 7 -7
1251 i 8 0
1252 0. Y 0
1253 o 12 10
1254 0 4 0
1255 0 - 2 0
1256 0 2
1257 0 2 10
- 1256 0 2 5
1259 0 1 10
o 27 00 11
3...\/ iil age Jalwanpur,
pome !
E?éﬁgfdyggﬁga‘ i i) 3 5
Uttar Pradesh.
2 1 1 0
3 0 a 5
4 1 9 is
5 -0 V] 10
6 s 19 0
7 0 2 5
§° 0 D4 .15
9 0 10 10
10 (] 0 10
1 ) 3 0
12 0 14 5
13 0 10 G
) 14 @ 0 19
15 0 15 Is
16 0 8 5
17 0 3 is
8 0 6 5
19 0 7 $
) 1 6 [
9 7 15
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THE ESSENTIAL COMMODITIES (SPI:CIAL PROVISIONS)
AMENDMENT ACT, 1993 :

No. 34 or 1693

[3rd April, 1993.1

An Act further fo amend the Essential Ccmmodities (Special Pro-
visions) Act, 1981 and to make special provisions by way of
amendment to the Fssenti. 1 Commodities Act 1955.

BE it enacted bly Parliament in the Forty-fourth Year of the Republic
of India as follows: —

1. (1) This Act may be called the Essential Commodities = (Special
Provisions) Amendment Act, 1993,

2) Tt shall be deemed to have come into force on the 27th day of

~August, 1992.

2. In paragraph" 2 of the preamble to the Essential Commodities

- {Special Provisions) Act, 1981 (hereinafter referred to as the principal

Act), for the words “ten years”, the words “fifteen years” shall ~ he
substituted. '

3. In section 1 of ﬁhe pnncxpal Act, in sub-section (3), for the words
“ten vears” the vvords “fifteen years” shall be subvtltuted

4. After sectmn 9 of the principal Act “the following sectiony shall be
nserted, namely:—

‘A, In the Essential Commeodities Act, 1955, after section 10A.
the following section shall be inserted, namely: —

“10AA. Notwithstanding anything contained in the Code of
Criminal Procedure, 1973, no officer below the rank of an officer
in charge 'of a police station or any pol’.ce officer authorised by

him in this behalf in ‘writing shall "arrest any pérson accused of

”’

commilting - an offence punishable under this Act.

5. (1) The Essentjal Commodities (Special Provisions) Amendment
Ordinance, 1993 is hereby repealed.

(2) Notwithstanding such repeal, anything done or any action taken
snder the principal Act, as amended by the said Ordinance, shall be
deemed to have been done or-taken under the principal Act as amended
by this Act.

138
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THE PASSPORTS (AMENDMENT) ACT, 1993

No. 35 oF 1993

[13th April, 1993]

An Act further to amend the Passport Act, 1967.

Br it enacted by Parliament in the Forty-fourth Ye:xr of the Republic
of India as follows:—

1. (1) This Act may be called the Passports (Amendment) Act, 19-93 Short titie

and com-
@y It shan come into force on such date as the Central Governmcnt mence-
may, by notification in the Official Gazette, appoint. ment.

2. In section 5 of the Passports Act, 1967 (hereinafter referred to Amend-
as the pringipa] Act), in subssection (1), for the words “a fee of rupees  mORL Of

section

fifty”, the following words shall be substituted, namely:— : e

“such fee as may be prescribed to meet the expenses ineurred
on special security paper, printing, lamination and other con-
nected miscellaneous services in issuing - passports and other
travel documents”.

Substi_
tution
of new
section
: for sec.
tion 8.

3. For section 8 of the principal Act, the following section shall he
substituted, namely:—

J

“8. Where a passport is issued for g shorter period than the  Exten.

prescribed period under section 7, such shorter period shall, -un- SiO_T} of
less the passport authority for reasens - to be récorded in writing 'f?‘::‘;”of

otherwise determines, be extendable for a further period (which

. together with the shorter period shall not exceed the prescribed

pemod) and the provisions of this Act shall apply to such extenswn
as they apply to the issue thereof.”.

4. In section 10 of the principal Act, in sub-section (3); after  Amend.

clause (b), the following proviso shall be inserted, namely: — me?'t of
- section
“Provided that if the holder of such passport obtains another pas- g,

sport the passport awthority shall alzo impound or cause fo be im-
pounded or revoke such other passport.”. '

1. 1.71993 vide Notifications Ni. G.S.R. 434(E), daied 1.7.1993.
139
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5. In section 11 of the principal Act, in sub-section (4); for the

words and brackets “by such fee (if any) not exceeding rupees twenty-
five as may be prescribed”, the words “by such fee as may be pres-
cribed for meeting the expenses that may be incurred in calling -for
relevant records and for connected servxces" shall be substituted.

8. In section 12 of the pﬁncipal Act,— ,

() in sub-section (f), for the words “six months or with fine
which may extend to two thousand rupees”, the words “two years

or with fine which may extend to ﬁve thousand rupees” shall be
substituted;

(b) after sub-section (I). the following sub-secfion shall be
inserted name}y——: '

“(IA) Whoever not being a citizen of India,—

(e) makes an application for a passport or obtains a

passport by suppressing information abeut his nationalily,
or : .

+--(b) holds & forged passport: or -any travel: document

shan be pumshable ‘with imprisonment for ‘a term which- shall
not be less than one year but which may extend to five years
and with fine which shall not be less than ten thousand rupees
: ,but which. may extend to fifty thousand ru-'pees. i :

{¢) in sub-sectlon (2), for the &Vord brackets and fgure: “sub-

section (7)”, .the words brackets,  figures and letter ~ “sib-
‘sectmn (1) or Sllb-ﬁ&(!t]bh (lA)" shall be substituted

7 In sectxon 13 in sub-sectxon (1) and in sect!on 14 in subﬂechuu

(1) of the principal Act, for the words “officer of police”, the words. “offi-
cer of police or emigration officer” shall be substituted.

'8, Sections 18 and 26 of the principal Act shall be omitted..

9. In section 23 of the principal Act, for the words and figures “the

Emigration Act, 1922”, the Words and ﬁgumg “the I!I’migrat!on Act, 1088
shall be subst;tuted .

’Iﬂ In sec’uon ?A of the. prmclpal Act, in sub-section (2), in clause
(), for7the words “any-application for the issue or renewal of a ‘pass-
port”, the words, figuresand- brickets “any application for the 1ssue of
a -passport under sub-section (1) of section 5 or issue of a passport”
shall be substituted

f I| 197]
31 of 1983,
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